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INTRODUCTION

If you purposefully set out to concoct a government policy guaranteed to be
unconstitutional, here is how you would do it. You would impose a restraint that

forbids people from expressing viewpoints on contested political issues that dissent

" Senior Legal Counsel, Cable News Network, Inc. Adjunct Instructor, University of Georgia
School of Law (flomonte@uga.edu). This article was prepared for the Knight First Amendment In-
stitute Symposium, Permission to Speak Freely ? Managing Government Employee Speech in a De-

mocracy, and posted online as part of that symposium.
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from the government’s official position. And you would justify the restraint by ar-
guing that, if the citizenry were given the whole truth, they might think less of the

government.

This restraint doesn’t exist in the fever dream of a constitutional law professor
writing a final exam. It’s real. It’s called a “one board” or “one voice” policy, and it
appears to be commonplace at school boards, college trustee boards, and other gov-

ernment policymaking bodies across the United States.

These policies typically provide that members of elected or appointed govern-
ing bodies are forbidden from expressing disagreement with the body’s majority
position once an issue has been voted on. The rationale for them is simple: to create

the impression that the board is united—even if the unanimity is feigned.

To cite just one example, school districts across the Flint, Michigan, area re-
portedly enforce regulations that forbid elected school board members from “pub-
licly sharing their opinions on any school district issues,” requiring board members
to submit any questions they receive to the district superintendent.' At the higher
education level, Michigan State University recently demanded that its publicly
elected trustees accede, under threat of discipline, to a code of conduct that forbids
sharing any information with the public or press without permission, part of a
package of restrictions that is overtly intended to dampen dissent within the often-
fractious board.” Similar constraints have been imposed by elected or appointed
governing boards throughout the country.

This article concludes that “one board” rules are indefensible both as a matter
of First Amendment law and as a matter of public policy. There is no doctrinal sup-
port for the position that attaining government office means forfeiting all free
speech rights. The ability to dissent from the government’s official viewpoint is so
foundational to the purpose and function of the First Amendment that it cannot be

implicitly waived by assuming a governmental position. In particular, gagging

' Howard B. Owens, Five School Districts in Genesee County Restrict Speech for Board Members,
BATAVIAN (May 14, 2018), https://perma.cc/CVM8-PCM4.

? Karly Graham, MSU Board Sets New Rules Some Trustees Say Are Aimed at Quelling Dissent,
LANSING STATE J. (May 18, 2026), https://perma.cc/B2H7-6KU5. Two trustees were, in fact, disci-
plined for refusing to sign what they argue are unconstitutional restraints on their speech. Karly
Graham, MSU Sanctions 2 Trustees Who Refused to Sign Controversial Board Rules, LANSING STATE
J. (May 26, 2026), https://perma.cc/U8ZB-2UNS.
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board members who are popularly elected, as opposed to appointed, squarely im-
plicates the First Amendment right of their constituents to receive information—
information that may be critical in deciding whether to reelect or replace sitting
officeholders.

This article begins in Part I by setting out the boilerplate First Amendment
principles that sharply limit the authority of government agencies to restrain speech
or to punish speakers for the content of their messages. Part II examines how courts
have come to tolerate more speech-restrictive policies in the workplace setting, in
deference to the countervailing efficiency concerns of government managers. Part
I1I inquires whether people in elected or appointed lawmaking positions—posi-
tions where speaking to the public is an intrinsic responsibility of the role—have
the benefit of full First Amendment protection when they speak, or only the dimin-

ished level of protection that applies to rank-and-file employees.

In light of these principles, Part IV then examines the phenomenon of the “one
board” or “one voice” policy in government service and considers how a constitu-
tional challenge by speakers restricted from expressing dissenting viewpoints might
play out. The final section concludes that, both as a matter of constitutional law and
as a matter of sound civic policy, it is intolerable to gag policymaking board mem-
bers—the government employees whose voices the public most needs to hear—

from speaking candidly about why they cast their votes.
I. FREE SPEECH FOUNDATIONS

In many ways, the heart and soul of the First Amendment is its proscription
against what are known as “prior restraints”—government directives that categor-
ically forbid speech.? A prior restraint is considered especially offensive to the First
Amendment because it prevents the speaker from ever reaching the intended audi-

ence, impairing the “marketplace of ideas” that the Constitution fiercely protects.*

3 See Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 559 (1976) (“[P]rior restraints on speech and
publication are the most serious and the least tolerable infringement on First Amendment rights.”);
Near v. Minnesota, 283 U.S. 697, 731 (1931) (stating that “it has been generally, if not universally,
considered that it is the chief purpose of the guaranty [of the First Amendment] to prevent previous

restraints upon publication”).

* See United States v. Hansen, 599 U.S. 762, 769-70 (2023) (“Overbroad laws ‘may deter or
“chill” constitutionally protected speech,” and if would-be speakers remain silent, society will lose
their contributions to the marketplace of ideas.”) (quoting Virginia v. Hicks, 539 U.S. 113, 119
(2003) (some internal quotation marks omitted)). See also Maria Brooke Tusk, No-Citation Rules as
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Once a regulation is understood to be a prior restraint, it almost invariably will be
deemed unconstitutional, unless it is proven to be necessary “to further a state in-
terest of the highest order.”® Not even concern over the impending disclosure of
classified information gives the government a free hand to restrain speech.® The
Supreme Court has indicated that, under extreme circumstances, a prior restraint
might be justifiable.” But the Court has yet to encounter such a circumstance, even
when publishers are accused of disseminating damaging or intimately personal in-

formation.?

When a government restriction is directed at the content of a speaker’s mes-
sage, the restriction is presumed to be unconstitutional unless it can surmount strict
judicial scrutiny.® Satisfying strict scrutiny requires the regulator to demonstrate
both that the restraint addresses a compelling public need and that the restraint is
the least speech-restrictive means of achieving that purpose.'® Viewpoint discrimi-

nation is an especially odious variation of content discrimination, singling out one

a Prior Restraint on Attorney Speech, 103 COLUM. L. REV. 1202, 1223 (2003) (asserting that “[t]he
most commonly touted justification of the Court’s predilection for subsequent punishment is that
prior restraint does not permit certain expression to ever enter the marketplace of ideas, thereby

imposing a more significant burden on speech.”).
5 Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 103 (1979).

¢ Twitter, Inc. v. Sessions, 263 F. Supp. 3d 803, 812 (N.D. Cal. 2017); see also Facebook, Inc. v.
Pepe, 241 A.3d 248 (D.C. 2020) (finding that even concern for prematurely revealing criminal de-
fendant’s defense strategy was not sufficient to justify restraining technology company from sharing

information about its receipt of warrant for disclosure of electronic communications).

7 See Nebraska Press Ass’n, 427 U.S. at 570 (“This Court has frequently denied that First
Amendment rights are absolute and has consistently rejected the proposition that a prior restraint

can never be employed.”).

8 See Procter & Gamble Co. v. Bankers Trust Co., 78 F.3d 219, 227 (6th Cir. 1996) (“[T]he
Supreme Court has never upheld a prior restraint, even faced with the competing interest of national
security or the Sixth Amendment right to a fair trial.”); Matter of Providence J., 820 F.2d 1342, 1348
(1st Cir. 1986) (“In its nearly two centuries of existence, the Supreme Court has never upheld a prior
restraint on pure speech.”).

° United States v. Playboy Ent. Grp., Inc., 529 U.S. 803, 813 (2000) (“If a statute regulates speech
based on its content, it must be narrowly tailored to promote a compelling Government interest.”);
see also Rebecca L. Brown, The Harm Principle and Free Speech, 89 S. CAL. L. REV. 953, 955 (2016)
(observing that, as of 2016, “there has been no case in which a majority of the Supreme Court has

found a government interest sufficient to redeem a law that it had analyzed as content-based”).

' Citizens United v. FEC, 558 U.S. 310, 340 (2010).
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side in a contested matter for disfavored treatment.' As with prior restraint, once
a government action is regarded as viewpoint-discriminatory, it is almost guaran-
teed to flunk constitutional scrutiny. While viewpoint-based or content-based reg-
ulations are always regarded skeptically, courts save particular disfavor for re-
strictions on political speech, which occupies a place of special solicitude because

of its central role in furthering self-governance.*

Constitutional challenges to government speech restrictions find their way to
court along two separate paths. First, a person who incurs a penalty for speaking
may challenge the deprivation by arguing that the applicable statute or regulation
was applied in an impermissibly speech-restrictive manner (an “as-applied” chal-
lenge).'* Second, a person who fears being penalized may bring a “facial” challenge
by showing that a statute is “substantially” overbroad, sweeping in harmless or be-
nign speech along with the speech that might permissibly be outlawed.* Overbroad
or vague regulations are disfavored because they will intimidate speakers into self-
censoring, even if their speech was not the regulators’ intended target at all.*®

Judicial distaste for prior restraints, or for regulations that discriminate based
on content or viewpoint, is where a legal challenge to a “one board” policy would
begin. But the unique context of these regulations—the only people regulated are
government policymakers, not ordinary citizens—adds a layer of complexity and

uncertainty.

' Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995) (“When the gov-
ernment targets not subject matter, but particular views taken by speakers on a subject, the violation
of the First Amendment is all the more blatant. . .. Viewpoint discrimination is thus an egregious
form of content discrimination.”).

1> See New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) (asserting that “debate on
public issues should be uninhibited, robust, and wide-open”).

3 Wm. Grayson Lambert, Toward A Better Understanding of Ripeness and Free Speech Claims,
65 S.C. L. REV. 411, 434 (2013).

'4 See Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973) (opining that “particularly where con-
duct, and not merely speech is involved, we believe that the overbreadth of a statute must not only
be real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep”).

'> See United States v. Wallington, 889 F.2d 573, 576 (5th Cir. 1989) (“The constitutional defect
of an overbroad restraint on speech lies in the risk that the wide sweep of the restraint may chill

protected expression.”).
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II. THE FIRST AMENDMENT GOES (HALFWAY) TO WORK
A. Pickering, Garcetti and the Diminished Rights of Public Employees

When the government acts as “regulator,” all of the normal proscriptions
against content-based restrictions or prior restraints on speech apply with full
force. But when the government acts as “employer,” courts view speech-restrictive
regulations more deferentially, recognizing that freewheeling debate may be in-
compatible with effectively delivering government services.'® For instance, while
offensive or unprofessional remarks normally are entitled to the full protection of
the First Amendment, they can be grounds for disciplining a public school teacher

or law enforcement officer, whose effectiveness depends on public confidence."”

Just as with any other government speech restriction, a restraint on employee
speech is subject to constitutional challenge either on its face or as applied to puni-
tive action against a particular employee. In the latter case of an as-applied chal-
lenge, the Supreme Court has developed an analytical framework—beginning with
its seminal 1968 decision in Pickering v. Board of Education'®—that attempts to
strike a balance between the interests of the government and the speaker. In Pick-
ering, Illinois schoolteacher Marvin Pickering was fired for his letter published in a
local newspaper that urged readers to vote against a school bond referendum, ar-
guing that the district—his employer—had misallocated money and attempted to
silence employee critics.' Pickering challenged his firing as a violation of his First
Amendment rights but lost in Illinois state court. The Supreme Court, however,

'6 See Helen Norton, Constraining Public Employee Speech: Government’s Control of Its Work-
ers’ Speech to Protect Its Own Expression, 59 DUKE L.J. 1, 8 (2009) (observing that “the Court has
granted government more power to regulate the speech of its workers than that of its citizens gen-
erally”).

'7 See, e.g., Grutzmacher v. Howard County, 851 F.3d 332 (4th Cir. 2017) (finding that former
fire department officer could not prevail on First Amendment retaliation claims after he was dis-
missed for “liking” and posting insulting comments on social media about liberals, some of which
had racial overtones); Munroe v. Central Bucks School Dist., 805 F.3d 454 (3d Cir. 2015) (affirming
dismissal of teacher’s First Amendment claim for blog posts using insults like “jerk” and “dunder-
head” to refer to unnamed students in her class, deeming the remarks to be unprotected because

they addressed no matters of public concern).
8391 U.S. 563 (1968).
¥ Id. at 566-67.
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sided with Pickering. The justices held that “absent proof of false statements know-
ingly or recklessly made by him, a teacher’s exercise of his right to speak on issues
of public importance may not furnish the basis for his dismissal from public em-
ployment.”* Significantly, the Court rejected the argument that employee state-
ments addressing matters of public concern lose their First Amendment protection
if they are “sufficiently critical” of the employer.?" Thus was born the “Pickering
balancing test,” which instructs courts to balance the employee’s interest in being
heard on issues of public concern with the employer’s interest “in promoting the

»2)

efficiency of the public services it performs through its employees.

In Connick v. Myers, the justices sharpened the “public concern” aspect of Pick-
ering, holding that there is no First Amendment protection against workplace sanc-
tions—and thus no need to undertake the balancing test—when an employee
speaks “not as a citizen upon matters of public concern, but instead as an employee
upon matters only of personal interest,” such as her own compensation.* Then, in
Garcettiv. Ceballos, the Court decided that when an employee speaks “pursuant to
official duties”—such as, in that instance, a prosecutor’s act of writing a memo in
furtherance of a work assignment—the speech receives no First Amendment pro-

tection because it is, effectively, the government’s own speech.*

First Amendment safeguards weaken even further when an employee is re-
garded as a high-ranking policymaker. While an ordinary worker would be consti-
tutionally protected against discharge for supporting the “wrong” candidate in an
election, policymaking employees are subject to dismissal expressly because of their
political views, if those views fail to align with the administration in power.>® One

*Id. at 574.

' Id. at 570.

> Id. at 568.

** Connick v. Myers, 461 U.S. 138, 147 (1983).

** Garcetti v. Ceballos, 547 U.S. 410, 444 (2006). Notably, the Court put a limiting gloss on
Garcetti in Lane v. Franks, 573 U.S. 228 (2014), emphasizing that speech is unprotected only if
speaking is itself a duty of the employee’s job, not merely because it draws on knowledge gained in
the course of government employment.

% See Rose v. Stephens, 291 F.3d 917, 921-22 (6th Cir. 2002) (surveying varying approaches
taken by federal circuits, with Ninth Circuit treating “policymaker” status as absolute bar to claiming
First Amendment retaliation, while other circuits treat “policymaker” status as dispositive only

>«

where the speech at issue relates to the employee’s “political affiliation or substantive policy views,”
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justification commonly advanced for extending diminished protection to upper-
level employees is that a managerial employee’s speech will carry more weight and
thus inherently be more likely to cause disruption if it is disloyal.”® Although cir-
cuits vary in the breadth of their application of the “policymaker” doctrine, it is
universally accepted that the heads of government agencies cannot be forced to re-
tain senior managers who do not share their policy views.”” However, there is a
substantial question about whether the government’s ability to freely dismiss poli-
cymaking employees over political allegiance necessarily means that the govern-
ment is equally free to punish policymaking employees in retaliation for speech.
And there is reason to doubt that a member of a legislative body is the type of poli-

cymaking “employee” for whom the First Amendment carve-out was intended.>
B. Employee Gag Rules and the First Amendment

Notwithstanding the decreased level of free speech protection recognized in the
government workplace, a categorical restraint on publicly discussing work-related
matters is widely recognized to be unconstitutional. There is a decisive distinction
between imposing after-the-fact disciplinary consequences on a government em-

ployee whose speech disrupts the workplace (a decision that is reviewed relatively

leaving open the possibility of a retaliation claim in other circumstances); see also Lathus v. City of
Huntington Beach, 56 F.4th 1238, 1242-43 (9th Cir. 2023) (finding that municipal advisory board
member could not mount First Amendment claim against city council member who appointed her
to represent the council member’s views, then removed her after a disagreement, because “a coun-

cilperson is entitled to an appointee who represents her political outlook and priorities™).

26 See McEvoy v. Spencer, 124 F.3d 92, 103 (2d Cir. 1997) (“Common sense tells us that the
expressive activities of a highly placed supervisory, confidential, policymaking, or advisory em-
ployee will be more disruptive to the operation of the workplace than similar activity by a low level

employee with little authority or discretion.”).

*7 See Wilbur v. Mahan, 3 F.3d 214, 217-18 (9th Cir. 1993) (explaining that concern behind
“policymaker” exception “is with the effects on the operations of government of forcing a public
official to hire, or retain, in a confidential or policymaking job, persons who are not his political

friends and may be his political enemies”).

*8 See Hoffman v. DeWitt County, 176 F. Supp. 3d 795, 811-12 (C.D. Ill. 2016) (rejecting argu-
ment that elected county governing board member was subject to diminished “policymaker” level
of First Amendment protection in bringing retaliation claim against fellow county officials who ar-
ranged his retaliatory arrest and prosecution, and stating that the plaintiff “is an elected official who
is being prevented from representing his constituents rather than an employee silenced by the exec-
utive who appointed him”). See also infra Part IV.A.
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deferentially) versus restraining an entire category of government employees from

ever being heard (which is reviewed more skeptically).

The Supreme Court’s signature case on prior restraints in public employment
is United States v. National Treasury Employees Union, known as the NTEU case.”
There, the Court dealt with a First Amendment challenge to a federal regulation
prohibiting government employees from accepting honorarium payments in ex-
change for speaking. The Court readily concluded that, even though the regulation
did not entirely prohibit speaking, but merely removed an incentive to speak, it was
still an unconstitutionally broad restraint.** The Court deemed the government’s
rationale—that some employees might be ethically compromised by accepting
speaking fees from entities they regulate—too speculative to justify a sweeping re-
striction on all paid speeches by all employees.*' Significantly, the Court declined
the government’s invitation to review the honorarium ban under a Pickering bal-
ancing-of-interests analysis.*” Rather, the justices held, a blanket prior restraint on
speech demands weightier justification than a one-off disciplinary action against
an individual speaker like Marvin Pickering:

[T]he Government’s burden is greater with respect to this statutory restriction on ex-

pression than with respect to an isolated disciplinary action. The Government must

show that the interests of both potential audiences and a vast group of present and
future employees in a broad range of present and future expression are outweighed by

that expression’s ‘necessary impact on the actual operation’ of the Government.3
Although the Court did not explicitly speak about the level of scrutiny it was apply-
ing, NTEU implicitly requires some degree of “tailoring” between the ill that the
government purports to be addressing and the restriction it seeks to enforce.*

Applying the NTEU standard, lower courts have found, overwhelmingly, that
a government agency may neither forbid employees from discussing their work

2513 U.S. 454 (1995).
% Id. at 469-70.

3 Id. at 476-77.

% 1d. at 467.

3 1d. at 468.

** See Swartzwelder v. McNeilly, 297 F.3d 228, 236-37 (3d Cir. 2002) (making this point in the
context of upholding injunction against city regulation that forbade police officers from giving ex-

pert testimony without prior supervisory approval).
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with the press and public nor require advance supervisory permission as a condi-
tion of speaking.®® In one noteworthy case, the Second U.S. Circuit Court of Ap-
peals struck down a rule at New York City’s child welfare agency that required em-
ployees to refrain from discussing “any policies or activities of the Agency” with
the news media and to refer any media calls to the agency’s public relations office.*®
Most recently, the Ninth U.S. Circuit Court of Appeals found that the state highway
patrol violated officers’ constitutional rights by enforcing a rule that forbade them
from discussing the agency’s K-9 program with outsiders.*’

It is now clearly established that government agencies cannot enforce rules that
forbid employees from discussing work-related matters with the press and public.
A “one board” type of rule directed to all employees of a government agency invar-
iably would be deemed unconstitutional under NTEU and its progeny. The ques-
tion, then, is whether board members occupy a special unprotected class that can

be silenced in ways that other government employees cannot.
III. THE FIRST AMENDMENT AND ELECTED OFFICIALS
A. Check Your Rights at the Voting Booth ?
Elected and appointed officials are a unique subcategory of the public work-
force (if, indeed, they are properly categorized as “employees” at all). There is, re-
markably, little certainty whether people occupying lawmaking positions enjoy the

full-strength protection of the First Amendment or the second-class level recog-

nized in the Court’s Connick/Garcetti jurisprudence—or something else entirely.**

* Frank D. LoMonte, Putting the “Public” Back into Public Employment: A Roadmap for Chal-
lenging Prior Restraints That Prohibit Government Employees from Speaking to the News Media, 68
U.KAN. L. REV. 1, 14 (2019) (“Following NTEU, lower courts regularly struck down gag orders im-
posed by state and local agencies that purported to require employer approval of all contact with the
media. Indeed, no ‘prior restraint’ on public employee speech, even outside the context of media
interviews, appears to survive constitutional challenge once the strong medicine of NTEU is found
to apply.”).

3¢ Harman v. City of N.Y., 140 F.3d 111, 115 (2d Cir. 1998).

% Moonin v. Tice, 868 F.3d 853, 867-68 (9th Cir. 2017).

3% See Christopher J. Diehl, Open Meetings and Closed Mouths: Elected Officials’ Free Speech
Rights After Garcetti v. Ceballos, 61 CASE W. RES. L. REV. 551, 570 (2010) (“The Supreme Court has
yet to address the free speech rights of elected officials in the wake of Garcetti—and it has never
squarely addressed the extent of their free speech protection when they are performing their official
duties.”).
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The Supreme Court has twice directly addressed the question of whether taking
on an elected government position means forfeiting the full benefit of the First
Amendment—and, on both occasions, ruled in favor of the speaker.

In Wood v. Georgia, the Court dealt with a First Amendment challenge brought
by a sherift convicted of contempt for several statements criticizing a judge for con-
vening a grand jury investigation into the suppression of Black votes.** The Su-
preme Court applied rigorous scrutiny and found that nothing less than a “serious
degree of harm to the administration of law” could justify imposing contempt sanc-
tions.* Notably, the Court did not relax its usual demanding standard to justify
contempt penalties for out-of-court speech, just because the speaker was an elected
government official. To the contrary, the Court suggested that the sheriff might oc-
cupy an even more protected First Amendment status by virtue of his office:

The petitioner was an elected official and had the right to enter the field of political

controversy, particularly where his political life was at stake. . . . The role that elected

officials play in our society makes it all the more imperative that they be allowed to
freely express themselves on matters of current public importance.

The Court returned to the issue of elected officials’ free speech rights in a case
challenging the Georgia House of Representatives’ refusal to seat the elected winner
of a House seat, civil rights activist Julian Bond, because he advocated against the
Vietnam war draft.*’ When Bond challenged his disqualification, a three-judge dis-
trict court deferentially reviewed the House’s decision merely for a rational basis
and found no violation of Bond’s rights.** But the Supreme Court reversed, reject-
ing the state’s contention that Bond could properly be excluded on the grounds of
disloyalty to the United States. The Court did not expressly state what standard of
review it applied, but left little doubt that elected officials retain substantial First
Amendment protection even against their own colleagues, particularly when their
speech addresses matters of public concern:

[W1hile the State has an interest in requiring its legislators to swear to a belief in con-

stitutional processes of government, surely the oath gives it no interest in limiting its

legislators’ capacity to discuss their views of local or national policy. The manifest

¥ Wood v. Georgia, 370 U.S. 375, 382-83 (1962).
*Id. at 393.
# Bond v. Floyd, 385 U.S. 116 (1966).

2Id. at 127.
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function of the First Amendment in a representative government requires that legis-
lators be given the widest latitude to express their views on issues of policy.*
The justices explicitly rejected the state’s contention that the First Amendment
right to engage in unfettered political debate “only applies to the citizen-critic of his
government” and not to government officials, implicitly putting the rights of
elected officials on par with those of ordinary citizens.

Lower courts have overwhelmingly—though not unanimously—agreed that
policymaking officials enjoy a level of free speech protection superior to that of
lower-ranking public employees.* In a 2005 case, the Second U.S. Circuit Court of
Appeals ruled in favor of a New York school board member who was temporarily

removed from her position in what she alleged to be retaliation for her conflict with

“Id. at 135.

# See, e.g., Greenman v. City of Hackensack, 486 F. Supp. 3d 811, 825 (D.N.]. 2020) (concluding
that Garcetti public-employee standard “simply doesn’t fit” in context of First Amendment retalia-
tion claim by elected city council member, and opining that “[an] elected official enjoys the same
First Amendment freedoms as any citizen”); Melville v. Town of Adams, 9 F. Supp. 3d 77, 102 (D.
Mass. 2014) (stating that “as distinct from the speech of public employees, Garcetti does not apply
to elected officials’ speech, at least to the extent it concerns official duties”) (emphasis in original);
Frenchko v. Monroe, No. 4:23-cv-781, 2023 WL 9249834, at *16-19 (N.D. Ohio Jan. 16, 2023)
(finding in favor of elected county commissioner who alleged retaliatory arrest for speech at public
meeting addressing matters of public concern, citing Supreme Court’s Wood and without mention-
ing Garcetti or other employee-speech caselaw); Bradshaw v. Salvaggio, No. SA-20-CV-01168, 2020
WL 8673836, at *24-25 (W.D. Tex. Oct. 28, 2020), adopted by 2020 WL 8673835 (W.D. Tex. Oct.
30, 2020) (declining to apply Garcetti standard to First Amendment retaliation claim by city council
member who accused colleagues of conspiring to oust him because of his criticism of police, and
concluding that plaintiff “enjoys the same First Amendment protections as a City Councilor as he
would as a public citizen”); Nordstrom v. Town of Stettin, No. 16-cv-616, 2017 WL 2116718, at *4
(W.D. Wis. May 15, 2017) (ruling in favor of town council member who alleged he was forced to
resign in retaliation for his political speech, and observing that “[t]he reasoning of Bond counsels
against extending Garcetti to elected officials’ speech, because doing so would contravene the man-
ifest function of the First Amendment.”) (internal quotes omitted). But see Hogan v. Twp. of Had-
don, Civil No. 04-2036, 2006 WL 3490353, at *5 (D.N.]. Dec. 1, 2006) (applying Garcetti to First
Amendment claims of elected township commissioner and concluding that “as a public employee
making statements pursuant to her official duties, [the plaintiff] has no personal First Amendment
rights”); Shields v. Charter Twp. of Comstock, 617 F. Supp. 2d 606, 615 (W.D. Mich. 2009) (citing
Hogan and observing, in First Amendment case brought by former town council member who al-
leged colleagues silenced him, that as an elected council member, the plaintiff “may not technically
have been an employee of the Township, but he surely was a representative of the Township, and

the concerns underlying Garcetti apply with equal force to his situation”).
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other board members over various decisions, including the appointment of a re-
placement board member and the adoption of a diversity policy.* Acknowledging
that free speech rights sometimes diminish in the employer/employee context, the
court said no such diminution applies when the plaintiff is an elected officeholder.*
Rather, the court concluded, the officeholder enjoys the same forceful protection
against retaliation for speech as any other non-employee citizen.*” The federal Fifth
U.S. Circuit Court of Appeals has similarly recognized a different First Amendment
balance when the “employee” is an elected government official, because the “em-
ployer” in that scenario is not a higher-ranking official but rather the voters. Ap-
plying strict scrutiny to evaluate a censure order imposed on an elected Texas judge
as punishment for his speech, the court wrote: “Our ‘employee’ is an elected offi-
cial, about whom the public is obliged to inform itself, and the ‘employer’ is the
public itself, at least in the practical sense, with the power to hire and fire. ... [A]s
an elected holder of state office, his relationship with his employer differs from that

of an ordinary state employee.”*

In a recent high-profile case involving accusations of political retaliation by
Florida Governor Ron DeSantis, the Eleventh U.S. Circuit Court of Appeals ex-

pressed deep skepticism that First Amendment protections diminish when the

%5 Velez v. Levy, 401 F.3d 75 (2d Cir. 2005).
#Id. at 97.
47 Id.

* Jenevein v. Willing, 493 F.3d 551, 557 (5th Cir. 2007). See also Boquist v. Courtney, 32 F.4th
764, 779 (9th Cir. 2022) (“The rationale for allowing the government to restrict the speech of gov-
ernment employees and contractors is not applicable to elected officials. ... An elected official’s
speech does not interfere with his performance of duties; to the contrary, the speech is a vital com-
ponent of his duties.. ...”). In Werkheiser v. Pocono Twp., the Third Circuit likewise expressed doubt
that, when an elected official brings a First Amendment retaliation claim, Garcetti supplies the gov-
erning standard, writing: “Many of the reasons for restrictions on employee speech appear to apply
with much less force in the context of elected officials. . . . To use Garcetti’s language, his speech is
neither ‘controlled’ nor ‘created’ in the same way that an employer controls the speech of a typical
public employee.” 780 F.3d 172, 178 (3d Cir. 2015). But the court resolved Werkheiser on narrower
qualified immunity grounds, noting the state of confusion in the law surrounding the constitutional
status of elected-official speakers, without setting forth a conclusive holding on the substantive First

Amendment issue. Id. at 183.
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speaker is an elected official.* The appeals court ruled that DeSantis could not re-
move an elected state prosecutor, Andrew Warren, on the basis of Warren’s state-
ments that he disapproved of prosecuting people for seeking or performing abor-
tions or for providing gender-affirming care to transgender youths.* DeSantis de-
fended his decision as a permissible exercise of the supervisory authority recog-
nized by the Supreme Court in Pickering and Garcetti, but the judges hesitated to
equate an independently elected government official with an employee answering
to the governor. As to Pickering, the judges wrote: “The rationale undergirding
Pickering does not support its application to elected officials. . . . DeSantis does not
manage Warren as a traditional employer would.”" As to Garcetti, the judges were
even more dubious:

Garecetti’s rationale makes little sense for elected officials. . . . [E]lected officials do not

exercise a significant degree of control over other elected officials. . . . [O]ne legislator

cannot control or manage another. Each legislator’s constituency does that.
Ultimately, the appeals court found it unnecessary to decide whether to apply the
“public employee” level of protection or the “real-world” level of protection, be-
cause DeSantis’ actions—ijustified solely by hoped-for political gain—fell short of

satisfying any level of First Amendment scrutiny.*

Applying the Garcetti level of control to the speech of governing board mem-
bers—and treating the board’s majority as, in effect, the “employer”—would invite
all manner of potential abuses, since everything a board member says about board
business could be regarded as unprotected “official-duty” speech. As one commen-
tator perceptively observed:

A legislative majority empowered to police the speech of its members through the

government speech doctrine possesses a nuclear weapon, the deployment of which

obliterates any potential free speech considerations raised by the silencing of others.

For example, an elected majority might vote to prevent any elected official from

speaking to the news media.*

4 Warren v. DeSantis, 90 F.4th 1115 (11th Cir. 2024).
S0 Id. at 1134, 1139.

S 1d. at 1133.

2 1d. at 1130, 1134.

** Shannon M. Wright, Censure as Speech ? Houston Community College System v. Wilson and
the Government Speech Doctrine, 59 HOUS. L. REV. 229, 252 (2021).
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Based on decades’ worth of precedent, there is essentially no indication that
courts are prepared to afford members of lawmaking boards a stepped-down level
of constitutional protection that would deprive them of the benefit of, at the very
least, the NTEU standard. Since we know that rules against discussing work-related
matters with the public are unconstitutional when applied to the workforce of an
agency as a whole, a “one board” rule would be constitutional only if legislative
board members had fewer rights than other employees. But in fact, the opposite
seems to be the case. If Wood and Bond were the Supreme Court’s last word on the
rights of elected policymakers, the answer to the question “Can a policymaking
board enforce a ‘one voice’ speaking restriction ?” would be an unequivocal no. But
a more recent First Amendment decision introduces at least a modicum of uncer-
tainty.

B. Wilson’s Whiff: A Missed Opportunity

A 2022 case, Houston Community College System v. Wilson, gave the Supreme
Court the opportunity to clarify the metes and bounds of First Amendment rights
in elected office. But the Court decided the issue in a narrow, fact-specific way with-

out grappling with the broader constitutional questions the case raised.

The Wilson case originated when a Texas community college board imposed
sanctions on an elected board member, David B. Wilson, who had become known
for his caustic criticism of both the college and his board colleagues.>* Wilson al-
ienated the board not only with his inflammatory remarks but also by twice suing
the board over its voting procedures and hiring a private investigator to investigate
the college and one of his fellow trustees.> In January 2018, the board voted to cen-
sure Wilson—its stiffest available sanction—directing him to cease conduct detri-
mental to the college or the board and threatening that repeat offenses would be
grounds for unspecified additional disciplinary measures.*®

Wilson sued, alleging that the sanctions violated his First Amendment rights.
A federal district court dismissed Wilson’s case for failure to identify a cognizable
injury.”” But the Fifth U.S. Circuit Court of Appeals reinstated the case, relying on

* Wilson v. Houston Cmty. Coll. Sys., 955 F.3d 490, 493-94 (5th Cir. 2020).
5 1d. at 493.
¢ Id. at 494.

7 Wilson v. Houston Cmty. Coll. Sys., No. 4:18-CV-00744, 2019 WL 1317797 (S.D. Tex. Mar.
22,2019).



160 Journal of Free Speech Law [2026

precedent in the setting of constitutional challenges to censures of judges, which
have been deemed to constitute actionable acts of retaliation.*® That set up a show-
down at the U.S. Supreme Court.

In a March 2022 ruling, the Court unanimously reversed the Fifth Circuit and
found that a mere censure cannot support an elected official’s First Amendment
retaliation claim.*® The Court rested its ruling against Wilson on three bases. First,
the Court observed that censure is a time-honored feature of elected bodies, widely
accepted as an extension of those bodies’ ability to police their own internal af-
fairs.® Second, the Court regarded the punishment of censure to be too immaterial
to qualify as an actionable act of retaliation—particularly when those on both sides
are elected officials, who put their character at issue when they voluntarily take on
the mantle of public office.” Finally, the Court noted that the retaliatory act of
which Wilson complained was itself a form of constitutionally protected counter-
speech: “The First Amendment surely promises an elected representative like Mr.
Wilson the right to speak freely on questions of government policy. But just as
surely, it cannot be used as a weapon to silence other representatives seeking to do

the same.”®

There is considerable reason to doubt whether Wilson was correctly decided.
The notion that a censure resolution is a necessary tool that government bodies
must be able to wield to distance themselves from an obnoxious colleague ignores
the Court’s long-standing preference for counterspeech, rather than government
sanction, as the proper way to disavow a distasteful message.® The Court did not
even attempt to explain why counterspeech by Wilson’s eight colleagues on the

** Wilson, 955 F.3d at 497-98.

% Houston Cmty. Coll. Sys. v. Wilson, 595 U.S. 468 (2022).

% Id. at 475-76.

' Id. at 478.

% Id.

% See Philip M. Napoli, What if More Speech Is No Longer the Solution: First Amendment Theory
Meets Fake News and the Filter Bubble, 70 FED. COMM. L.]. 55, 58 (2018) (“A central tenet of the
First Amendment is that more speech is an effective remedy against the dissemination and con-
sumption of false speech. ... [T]he effectiveness of counterspeech has become an integral compo-
nent of most conceptualizations of an effectively functioning ‘marketplace of ideas,” in which direct

government regulation of speech is minimized in favor of an open and competitive speech environ-

ment.”).
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board would not just as effectively have conveyed their disapproval, without invok-
ing the mechanism of a governmental vote. Indeed, the fact that a censure resolu-
tion does nothing other than send a message has been critical to courts’ conclusion
that censure is too immaterial to constitute actionable retaliation.* If a censure res-
olution is merely a form of counterspeech, it is fair to ask why board members do
not simply engage in actual counterspeech; evidently, they see the censure as being
a more weighty sanction, of the sort that might chill a person of ordinary firmness

from further expression.

One infirmity in the Wilson Court’s reasoning was assuming that the act of vot-
ing for a censure resolution qualifies as constitutionally protected speech on the
part of the other board members—an assumption in tension with the Court’s rul-
ing in Nevada Commission on Ethics v. Carrigan,* which the Wilson court entirely
failed to acknowledge. In Carrigan, a unanimous Court rejected a First Amend-
ment-based challenge to a state ethics statute requiring elected officials to recuse
from voting on matters that put them in positions of conflicted loyalty, such as mat-
ters affecting close family members.® A city council member challenged the statute
after a state ethics board found him in violation for voting in favor of a project ben-
efiting his campaign manager, a longtime friend. But the Court declined to find any
First Amendment interest in a city council member’s vote, with Justice Antonin
Scalia writing: “[A] legislator’s vote is the commitment of his apportioned share of
the legislature’s power to the passage or defeat of a particular proposal. The legisla-
tive power thus committed is not personal to the legislator but belongs to the peo-
ple; the legislator has no personal right to it.”*” A vote merely discloses what the
elected official believes but is not itself an expressive act, Scalia wrote. The Court,
he said, “has rejected the notion that the First Amendment confers a right to use

governmental mechanics to convey a message.”®

It is possible that the Court might have reached the same outcome in Wilson
removing the errant justification that a censure vote constitutes constitutionally

protected expression. But it is also possible that—without the dynamic of a

% See Wilson, 595 U.S. at 478; see also infra note 82 and accompanying text.
%564 U.S. 117 (2011).

% Id. at 119-20.

7 Id. at 125-26.

% Id. at 127.
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“speaker versus speaker” contest, with First Amendment interests on both sides—
the Court might have balanced the equities differently. In any event, Wilson stands
as the Court’s most recent word on the free speech rights of elected officials—albeit,
in the Court’s own words, “a narrow one”®—and it can be expected to influence
the disposition of a future constitutional challenge to the enforcement of a “one
board” policy.

C. The Big Chill: How Big Must It Be?

The Supreme Court’s disposition of Wilson points to a broader unresolved con-
stitutional issue: How substantial of a deprivation must a speaker suffer for pur-
poses of supporting a retaliation claim under the First Amendment? The Supreme
Court has indicated that any government punishment directed at silencing an em-
ployee’s constitutionally protected speech—even something as inconsequential as
canceling a scheduled birthday party—could be enough to sustain a retaliation
case.”” Some—but not all—lower courts have faithfully applied Rutan v. Republi-
can Party of Illinois’ guidance and found that even a reprimand or other immaterial
change in working conditions can be grounds for a First Amendment retaliation
case.”" The Ninth Circuit has stated the applicable standard:

The precise nature of the retaliation is not critical to the inquiry in First Amendment

retaliation cases. The goal is to prevent, or redress, actions by a government employer

that chill the exercise of protected First Amendment rights. . . . Depending on the cir-

cumstances, even minor acts of retaliation can infringe on an employee’s First

Amendment rights.”

This approach makes intuitive sense. If the goal of the law is to deter ill-moti-
vated government officials who act with the intent to silence disfavored speakers,
then it should not matter what method the censors choose to send their message of
intimidation. Surely, no viewer of The Godfather would suggest that actor John

Marley’s character, fictional movie producer Jack Woltz, was not thoroughly

% Wilson, 595 U.S. at 482.
7% Rutan v. Republican Party of Ill.,, 497 U.S. 62, 75 n.8 (1990).

7' See, e.g., Rossy v. City of Bishop, No. 1:17-cv-01244-LJO-SAB, 2019 WL 859583, at *5-6 (E.D.
Cal. Feb. 22, 2019) (citing Rutan and finding that threat of disciplinary action, even if not carried

out, could be sufficiently speech-chilling to violate employees’ First Amendment rights).

7> Coszalter v. City of Salem, 320 F.3d 968, 974-75 (9th Cir. 2003).
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chilled to awaken to a decapitated horse’s head in his bed, even though the gesture
did not deprive him of any benefit of employment.”

But adherence to Rutan is not unanimous. Several circuits have imported the
law of Title VII employment discrimination cases into the law of First Amendment
retaliation, finding that only a materially adverse employment action—such as dis-
missal, demotion, or a comparably tangible deprivation—is enough to support a
retaliation claim.” So, for example, a New Mexico schoolteacher who alleged that
she was punished for labor union activity by being put on a regimen of intensive
monitoring and supervisory meetings did not meet the threshold of the Tenth U.S.
Circuit Court of Appeals for a sufficiently material adverse action, because there
was no actual change in her employment status.”

This “adverse employment action” approach is difficult to reconcile with the
Supreme Court’s First Amendment retaliation jurisprudence. As Judge Richard
Posner explained in a carefully reasoned Seventh U.S. Circuit Court of Appeals
opinion, it makes no sense to confine the reach of constitutional claims under 42
U.S.C. § 1983 to material changes in working conditions, because neither the First
Amendment nor Section 1983 is limited to employee/employer cases.” “Any dep-
rivation under color of law that is likely to deter the exercise of free speech, whether

by an employee or anyone else, is actionable,” he wrote.””

To add another layer of complexity, the level of “adversity” necessary to sustain
a retaliation claim may vary when the speaker is an elected official, particularly
where the punishment is meted out by fellow elected officials. Wilson and its fore-

runner cases suggest that the same type of government intimidation tactics that

7* Thomas W. Hodgkinson, Film’s Most Unforgettable Scene, SPECTATOR (Mar. 12, 2022),
https://perma.cc/59ZD-PPBW.

7* See Rosalie Berger Levinson, Superimposing Title VII’s Adverse Action Requirement on First
Amendment Retaliation Claims: A Chilling Prospect for Government Employee Speech, 79 TUL. L.
REV. 669, 674 (2005) (noting caselaw from the Second, Fifth, Eighth, and Eleventh Circuits).

7> Lybrook v. Members of Farmington Mun. Sch. Bd. of Educ., 232 F3d 1334, 1340 (10th Cir.
2000). See also Colson v. Grohman, 174 F.3d 498, 512 (5th Cir. 1999) (finding no actionable adverse
action, where former city council member alleged that faced criticism, false accusations, and an at-
tempt to instigate an unfounded criminal investigation, in retaliation for her speech).

76 Power v. Summers, 226 F.3d 815, 820 (7th Cir. 2000).
77 Id.
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would intimidate a normal person into silence might not pierce the thicker skin of

a player in the political arena.

In a preview of what a challenge to punishment for violating a “one board” rule
might look like, the Ninth Circuit disposed of a First Amendment claim by an
elected school board member, Ken Blair, who faced retaliation from his colleagues
after discussing his decision to cast a dissenting vote with a newspaper reporter.”
While the court acknowledged that Blair had all the classic makings of a First
Amendment retaliation case, what defeated his claim was the nature of the adverse
action: removal from his position as vice-chair by vote of the other four board
members, which the court viewed as “a minor indignity.””” In language that would
echo a decade later in the Supreme Court’s Wilson decision, the Ninth Circuit wrote
that the mere loss of a leadership title was too immaterial to sustain a retaliation
claim, because Blair retained his full authority as a board member: “[M]ore is fair
in electoral politics than in other contexts. ... [T]he First Amendment does not
succor casualties of the regular functioning of the political process.”*

The Blair decision is part of a trio of influential appellate rulings rejecting free
speech claims by elected officials on the grounds that the sanctions imposed were
insufficiently severe. In Zilich v. Longo, the Sixth U.S. Circuit Court of Appeals de-
cided that a former Ohio city council member had no First Amendment case based
on a resolution denouncing him and accusing him of collecting a salary he was in-
eligible to receive, because the resolution carried no concrete penalty: “The First
Amendment is not an instrument designed to outlaw partisan voting or petty po-
litical bickering through the adoption of legislative resolutions.”®" And in Phelan v.
Laramie County Community College Board of Trustees, the Tenth Circuit ruled that
a community college board’s censure resolution did not trigger any First Amend-

ment scrutiny at all, because it carried no penalties and imposed no restrictions on

78 Blair v. Bethel Sch. Dist., 608 F.3d 540 (9th Cir. 2010).
7 Id. at 544.
8 Id. at 544—45.

81 34 F.3d 359, 363-64 (6th Cir. 1994). However, the court did find an actionable First Amend-
ment retaliation claim based on more severe allegations that fellow council members threatened the
plaintiff’s safety and his wife’s. Id. at 364-65.
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the censured board member’s ability to perform her duties.®* The Zilich/Phe-
lan/Blair triumvirate has been invoked dozens of times by lower courts in conclud-
ing that government board members have no First Amendment protection against
condemnation or other immaterial punishments imposed by fellow board mem-

bers.®

In a recent decision putting something of a limiting gloss on Blair, the Ninth
Circuit revisited the issue of materiality in the context of a retaliation claim brought
by an Oregon state senator, Brian Boquist.** After Boquist made inflammatory re-
marks toward law enforcement that were viewed as veiled threats, his senate col-
leagues imposed sanctions requiring him to give 12-hour advance notice before en-
tering the statehouse so security could be increased.® Although the 12-hour rule
did not deprive Boquist of any tangible benefits of his office—he could still vote,
speak, and otherwise exercise the powers of a senator—the Ninth Circuit found the

sanction to be sufficiently material to sustain his retaliation claim.* The judges said

8235 F.3d 1243, 1248 (10th Cir. 2000).

8 See, e.g., Hensley v. City of Port Hueneme, No. 2:17-cv-08422, 2019 WL 3035057, at *3-4
(C.D. Cal. May 7, 2019) (citing Blair and finding no First Amendment claim over city council’s vote
to reprimand him for remarks deemed improper, because reprimand was mere political statement
and not tangible deprivation of benefits of office); Montgomery v. Hugine, No. 5:17-cv-1934, 2019
WL 2601545, at *11 (N.D. Ala. June 25, 2019) (concluding that college trustee failed to state action-
able retaliation claim based on board’s censure resolution, because resolution did not affect trustee’s
ability to vote, speak at meetings, or otherwise exercise his authority); Munoz-Feliciano v. Monroe-
Woodbury Cent. Sch. Dist., No. 13-CV-4340, 2015 WL 1379702, at *10 (S.D.N.Y. Mar. 25, 2015)
(finding no basis for First Amendment claim by school board candidate who was subjected to retal-
iatory “smear campaign” by other school district officials: “Hostile and accusatory comments are a
common part of the electoral process in this country. This type of routine campaign speech must
escape the reach of a viable First Amendment retaliation claim.”); Dillaplain v. Xenia Cmty. Sch. Bd.
of Educ., No. 3:13-cv-104, 2013 WL 5724512, at *5 (S.D. Ohio Oct. 21, 2013) (citing Blair and de-
clining to entertain school board member’s retaliation claim based on board’s enactment of censure
resolution, which “may, itself, be protected speech under the First Amendment”); Westfall v. City
of Crescent City, No. CV 10-5222,2011 WL 4024663, at *3-4 (N.D. Cal. Sept. 9, 2011) (citing Blair,
Zilich, and Phelan, and ruling that, “in the political arena,” a censure resolution is not grounds for a
First Amendment retaliation suit as long as the censured official retains the ability to participate in

meetings, vote, and otherwise exercise the duties of office).
% Boquist v. Courtney, 32 F.4th 764 (9th Cir. 2022).
% Id. at 772-73.
% Id. at 776-77.
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that taking part in the political process means elected officials are expected to en-
dure some indignities that ordinary speakers are not, but that does not give legisla-
tive bodies a blank check to retaliate against their members. Neither Blair nor the
Supreme Court’s Wilson, they said, meant “that an adverse action against an elected
official could never be sufficiently material to raise an actionable claim for First

Amendment retaliation.”®’

The Boquist decision captures where the law of First Amendment retaliation
appears likely to coalesce: Elected officials have substantial free speech protection
exceeding that of rank-and-file government employees, but they must make a more
substantial showing of harm—more than Rutan’s proverbial canceled birthday cel-
ebration—out of deference to the countervailing free speech interests of their crit-
ics. Based on this body of precedent, an “as-applied” challenge by a board member
penalized for defying a “one board” speech rule would predictably face tougher
sledding than a facial constitutional challenge, especially if the punishment stopped
short of stripping the dissenting board member of voting authority or other core
trappings of the office.

Iv. “ONE BOARD” RULES AND THE FIRST AMENDMENT
A. Speaking with One Voice—Like It or Not

For years, journalists covering the public school system in Spokane, Washing-
ton, have encountered frustration in trying to interview elected school board mem-
bers about district policy matters: None of them, except the president, is allowed to
speak to the media.® In an interview, the board president explained that the reason
for the rule is “to assure that decisions the board has made are represented by a
single voice.”® One candidate seeking a board seat told a reporter that allowing
more than one member to speak to the media “could lead to the public misinter-
preting things.”*

There is no comprehensive national database of the policies that govern the

speech of members of elected and appointed boards. But anecdotally, a search of

8 Id. at 776.

% Wilson Criscione, Will Any Candidate Change the Gag Rule Preventing Most Spokane School
Board Members from Speaking to the Media?, THE INLANDER (Oct. 28, 2019), https://perma.cc/
7QLD-LE8Q.

¥ Id.
90 14,
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news reports and publicly available board rulebooks turns up dozens of examples
of constitutionally dubious “one voice” policies across state and local government
entities. They have been imposed on local and state governing board members,*!

%! See Lee Juillerat, Surprise Valley Hospital Faces Financial Challenges, HERALD & NEWS (May
22, 2016), https://perma.cc/Z88Y-M92S (stating that board members of public hospital district are
bound by “one board” rule, which provides that members “will support the legitimacy and authority
of the final determination of the board on any matter, irrespective of the member’s personal position
on the issue” and forbids publicly discussing board matters “except to repeat explicitly stated board
decisions”); WALTON COUNTY, GA., CODE OF ORDINANCES, § 1.14, CODE OF ETHICS AND CONDUCT
FOR ELECTED AND APPOINTED OFFICIALS (providing that “first duties” require board members to
“[s]peak with one voice once a majority decision has been rendered”); CITY OF BRYAN, TEX., CODE
OF ETHICS AND CONDUCT FOR ELECTED AND APPOINTED OFFICIALS, Exh. A, https://perma.cc/XDD2-
VDUC (stating that “first duties” of city officials include duty to “speak with one voice once a ma-
jority decision has been rendered”). See also STATE TEACHERS RETIREMENT SYS. OF OHIO, BOARD
POLICIES 8 (Nov. 17, 2023), https://perma.cc/MB3C-FJAF (stating that members of state board over-
seeing teacher pension system will “[e]ncourage and respect diversity of opinions during delibera-

tions, but speak with one voice once decisions are made”).
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college trustees,’” and school board members throughout the country.”* The exist-
ence of these rules limits the ability of journalists to effectively cover controversies
when there are differences of opinion within policymaking boards.**

An online search readily turns up examples of local government policies that
do not merely restrict elected officials’ ability to share their candid thoughts with
the news media, but actually compel them to espouse positions they may not hold.
An example appears in the trustee rulebook for Mississippi’s Jackson College,
which states that members are required to refer any media inquiries to the chair of
the board without answering them and that trustees “will support the legitimacy

and authority of Board decisions, regardless of the member’s personal position on

92 See GARDEN CITY (KAN.) CMTY. COLLEGE, BOARD OF TRUSTEES HANDBOOK 2022-2023 at 27,
https://perma.cc/4YA6-ATK9 (stating that college trustees should not “criticize or work against
board decisions” and must “[s]peak with one voice, and support the decision of the board once it is
made”); HAWKEYE (IowA) CMTY. COLLEGE, BOARD OF TRUSTEES POLICIES, NO. 6P-5, BOARD MEM-
BERS’ CODE OF CONDUCT, § 6.3, https://perma.cc/4AKD-LSNY (specifying that only board chair or
chair’s designee is “authorized to speak to the media on behalf of the Board” and that other board
members should not speak to the press or public about board decisions “except to repeat explicitly
stated board decisions”). See also Joe Lister, Penn State Board Of Trustees Alters Election, Conduct
Codes, ONWARD STATE (July 21, 2024), https://perma.cc/6WQT-BRV7 (reporting that Penn State
University trustees enacted a code of conduct providing that trustees must “support majority deci-
sions of the Board” and may not make “[n]egative or critical public statements” about the board or
the university); Jonathan Alger, President Alger Responds to Recent Article on Transparency, JMU
BREEZE (Oct. 16, 2020), https://perma.cc/MBS7-4VPL (opinion column by president of Virginia’s
James Madison University stating that it has been JMU’s longstanding policy that only the chair of
its board of trustees may speak to the media).

% See City School Board to Go Informal, COLUMBUS DISPATCH (May 2, 2010), https://perma.
cc/W9U8-RLEF (reporting on controversy over Columbus Board of Education policy requiring that
school board members “speak with one voice, forbidding any discussion or airing of opposing opin-
ions after a vote is taken”). See also ELK GROVE (CAL.) UNIFIED SCH. DIST., GOVERNANCE HANDBOOK
7, https://perma.cc/B5CQ-NV2Y (stating that school board must “speak with one voice” and that

only district superintendent, board chair, or their designees may speak with the public).

% See, e.g., Adam Ganucheau, Ole Miss Foundation, College Board Gridlocked Over $500K of
New Chancellor Glenn Boyce’s Salary, Miss. TODAY (Oct. 10, 2019), https://perma.cc/9ZP9-5EYU
(reporting that members of University of Mississippi Foundation governing board “are not author-
ized to speak on the foundation’s behalf” and were willing to address controversy over appointment

of chancellor only if granted anonymity).
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the issue.”® Another appears in the handbook for town council members in
Thiensville, Wisconsin, which states: “When you speak to the public, voice the of-
ficial Board stand, not your own individual opinion.”*®

More nuanced policies indicate that only designated officials—typically, the
board chair—may speak publicly on behalf of the board but leave open the oppor-
tunity to speak in an individual capacity. For instance, a city ordinance in Sturgeon
Bay, Wisconsin, simply instructs elected city council members to avoid creating the
impression that their personal opinions are the official position of the council, but
does not purport to impose any penalties: “When communicating with the media,
council members should clearly differentiate between personal opinions and the
official position of the city.”*” Similarly, the DeKalb County, Georgia, school district
instructs its elected board members: “Individual Board members may respond to
media inquiries as they deem appropriate; however that individual speaks in his or
her individual capacity and not on behalf of the Board as a whole and should make
that clear in working with the media.”®

On occasion, attempts to silence dissident board members have provoked
pushback. A Houston-area school board agreed to soften its “one board” policy
after two members complained that they felt constrained in being able to discuss

% JACKSON COLLEGE (MIsS.) BOARD OF TRUSTEES POLICY, NO. GP-09, BOARD CODE OF CON-
DUCT, §§ 5.2, 9.

% VILLAGE OF THIENSVILLE, WIS., BOARD ORIENTATION MANUAL 17, https://perma.cc/BZ88-
9ZWC.

7 STURGEON BAY, WIs., CODE OF ORDINANCES, CH. 35.07, ELECTED OFFICIAL CONDUCT WITH
THE MEDIA, https://perma.cc/SK8R-SNAF. See also GRAND RAPIDS (MICH.) CMTY. COLLEGE, BOARD
MEMBER’S CODE OF CONDUCT, § 3B, https://perma.cc/99VP-RH28 (stating that only chair may
speak on behalf of Board of Trustees, but also instructing members that they may speak individually
as long as they “state clearly that it is that Trustee’s opinion or comment, and not the Board of
Trustees” opinion or comment”); NORTH IDAHO COLLEGE, POLICY NO. 2.01.10, BOARD MEMBER
GENERAL CONDUCT, § IV(4), https://perma.cc/ W7NY-7A3C (stating that, while “[i]n most cases”
media inquiries should be directed only to board chair, “the Board recognizes elected officials will

speak to the Press when they feel it is appropriate”).

% DEKALB COUNTY SCH. DIST., BOARD MEMBER HANDBOOK, SEC. IV, BOARD MEMBER COMMU-
NICATIONS WITH THE MEDIA, https://perma.cc/6ESR-MP3Q.
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their disagreement with disputed issues, including cost overruns in building a sta-
dium.* In 2014, a New Hampshire school district revised its “one board” policy—
which forbade anyone but the board chair from speaking to the press and required
all members to support the majority’s decisions—in the face of a threatened lawsuit
by the New Hampshire Civil Liberties Union.'” Some trustees of Shreveport’s
Caddo Parish school district balked when a “one board” rule was submitted for a
vote—with one calling it a maneuver “to shut the media out”—but the policy
ended up passing.'”' No facial challenge appears to have yet reached the courthouse,
so there is no authoritative word on how judges will assess the constitutional issues.
However, some judicial clarification may be in the offing in Pennsylvania, where in
May 2026, a coalition of news organizations sued Penn State University over speech
restrictions in the university trustees’ bylaws, which provide that members must
“support majority decisions of the Board,” and cannot talk to the press without ob-
taining permission from board leadership and guidance from the university public-

relations office.'*
B. The Reputation Justification

Whenever a government regulation restrains speech, the critical inquiry will be
the strength of the regulator’s justification. If a justification is as compelling as the

public’s physical safety, even a stringent restraint on speech can be constitutional.'®

% Sebastian Herrera, Katy ISD Board Changing Rule That Restricted Free Speech, HURON DAILY
TRIB. (Jan, 10, 2017), https://tinyurl.com/2rha3ud2; Sebastian Herrera, Katy ISD Trustees: Freedom
of Speech Restricted by School Board; School Board Members Fight for Freedom to Speak with Press,
HOUSTON CHRON. (Nov. 14, 2016).

1 Adam Swift, Timberlane Officials Look to Move Past Rule Controversy, UNION LEADER (Apr.
8, 2014), https://perma.cc/7A3N-Y6]D; see also Doug Ireland, NHACLU Challenges Timberlane
Gag Order, EAGLE TRIB. (Apr. 1, 2014).

19! Lydia Coutré, In Interest of Appearing United, Some School Boards Limit Members’ Speech,
SPLCREPORT 9 (Spring 2014), https://perma.cc/YQ9B-Z46K; see also Crystal Whitman, Caddo Par-
ish School Board ‘One Board One Voice’, KIBS NEws (Mar. 13, 2014), https://perma.cc/EAC4-
KH6H.

192 A]J. Rao, Spotlight PA, Other Newsrooms Sue Penn State Trustee Leaders Over ‘Gag Policy’
that Silences Members, SPOTLIGHT PA (May 28, 2026), https://perma.cc/2MUP-9G5U.

1% See Ponce v. Socorro Indep. Sch. Dist., 508 F.3d 765, 770 (5th Cir. 2007) (rejecting First
Amendment claims of student expelled for threatening to commit mass shooting, and stating that

“speech advocating a harm that is demonstrably grave and that derives that gravity from the special
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The primary rationale that has been put forward for restraining board members
from expressing dissenting views is to promote a favorable image of the agency. For
instance, several cities have cookie-cutter “one voice” policies on the books that
discourage city council members from expressing dissent from a policy decision in
explicitly reputation-based terms:

Council members will frequently be asked to explain a council action or to give their

opinion about an issue as they meet and talk with constituents in the community. . . ..

Objectively present the council’s collective decision or direction, even when you may

not agree. . . . Explaining council decisions, without giving your personal criticism of

the council’s actions, will serve to strengthen the community’s image of the city coun-

cil.'*

In the event of a facial challenge to a “one board” rule, any justification based on
preserving a government agency’s reputation would run squarely into decades of
adverse U.S. Supreme Court precedent.

In Landmark Communications, Inc. v. Virginia, the justices found that a law
criminalizing the disclosure of truthful information about confidential judicial mis-
conduct investigations violated the First Amendment.'” The case was brought by
a Virginia newspaper convicted and fined for violating the prohibition, and the jus-
tices confined themselves to the narrow question of whether third-party nonpar-
ticipants in the investigation could be penalized for their accurate disclosures.'*
The Court concluded that they could not. Acknowledging that promoting discus-
sion of governmental affairs was central to the purpose of the First Amendment,
the justices found no overriding state interest that could justify criminalizing the
newspaper’s speech.'”” Specifically, the Court rejected the idea that either the repu-

tation of individual judges under investigation, or the reputation of the judiciary as

danger to the physical safety of students arising from the school environment is unprotected™) (in-

ternal quotation marks omitted).

194 CITY OF STOCKBRIDGE (GA.), CODE OF ORDINANCES ch. 2.40.055, Code of Ethics; CITY OF
SUNNYSIDE (WASH.) COUNCIL CODE OF CONDUCT § 25.

195 435 1.S. 829 (1978).
16 1. at 837.
197 Id. at 839—40.
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a whole, constituted the compelling state interest necessary to legitimize criminal-
izing speech.'® To the contrary, Chief Justice Warren Burger wrote for the unani-
mous Court, suppressing disclosures unflattering to judges would have the oppo-
site of its intended effect, breeding skepticism and distrust.'®

A decade-and-a-half later, the Court expanded on Landmark in Butterworth v.
Smith, which dealt with a Florida law forbidding witnesses in grand jury proceed-
ings from ever disclosing anything about their testimony.''* Unlike in Landmark,
the law at issue in Butterworth applied to speech by actual participants in the grand
jury investigation, but the Court found that distinction immaterial. As in Land-
mark, the Court began by recognizing that speech relating to allegations of govern-
ment misconduct—the speech that the plaintiff in Butterworth sought to engage
in—was “at the core of the First Amendment.”""" The state offered multiple justi-
fications for the statute, which the Court readily dispensed with; for instance, the
rationale that secrecy was necessary to protect the independence of grand jurors’
deliberations, or avoid tipping off a suspect that he was under investigation, could
not justify an indefinite prohibition enduring beyond the jury’s term.""> That left
the state’s concern for preserving the reputations of people whose names might
arise as suspects but who end up facing no charges. But Justice William Rehnquist
wrote for the unanimous court: “[O]ur decisions establish that absent exceptional
circumstances, reputational interests alone cannot justify the proscription of truth-
ful speech.”"'®

Applying the principles of Landmark and Butterworth, court after court has re-

jected the assertion that speakers can be silenced out of concern for the reputation

of government officials, agencies, or processes.'* For instance, an appellate court

198 See id. at 841 (“[N]either the Commonwealth’s interest in protecting the reputation of its
judges nor its interest in maintaining the institutional integrity of its courts is sufficient to justify the

subsequent punishment of speech at issue here”).
199 1d. at 842 (citing Bridges v. California, 314 U.S. 252, 270-71 (1941)).
10494 U.S. 624, 627 (1990).
" Id. at 632.
"2 Id. at 632-33.
'8 Id. at 634.

1 See, e.g., In re Sealing & Non-Disclosure of Pen/Trap/2703(D) Orders, 562 F. Supp. 2d 876,
884-86 (S.D. Tex. 2008) (finding that harm to reputation of people investigated but never charged
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found that Florida could not penalize a journalist under a statute outlawing disclo-
sure of information learned during an internal law enforcement investigation, be-
cause there was no compelling state interest in protecting wrongfully accused offic-
ers against reputational harm: “In a free society, the public’s trust in an official’s
reputation is won by greater transparency, not the silencing of criticism.”"** In par-
ticular, mandatory confidentiality laws that forbid disclosing information about in-
vestigative proceedings involving judges or attorneys do not withstand constitu-
tional scrutiny, when their justification is to preserve the image of people under
investigation."'® As a federal district court stated, ruling in favor of a complainant
who was threatened with contempt for violating a Florida Supreme Court rule
against disclosing information about unresolved attorney misconduct complaints:
The idea that the suppression of truthful criticism of lawyers would somehow enhance

or protect the reputation of the Bar is not persuasive. To the contrary, continuing the

prohibitory effect of the Rule after a grievance against an attorney is found to be mer-

itorious is far more likely to engender suspicion than foster confidence.'"’

This resounding rejection of reputation as a basis for gagging speakers from ad-
dressing matters of public concern would present a formidable headwind for any
agency attempting to defend a “one board” restriction.

C. Challenging a Penalty for “Unauthorized Political Speech”

In a case that presaged today’s debate over compulsory “one voice” policies, a
federal district judge wrote in the context of a retaliation claim brought by an
elected city council member, who was punished after clashing with her colleagues
over budget issues:

Many of the reasons for restrictions on employee speech appear to apply with much

less force in the context of elected officials. . . . [B]ecause elected officials to a political

body represent different constituencies, there would seem to be far less concern that

with crimes was insufficient, under Butterworth, to justify indefinite gag orders on disclosing exist-
ence of search warrants obtained to track use of phones or other electronic devices).

5 Cooper v. Dillon, 403 F.3d 1208, 1218 (11th Cir. 2005).

116 See In re Warner, 21 So.3d 218 (La. 2009) (holding that blanket confidentiality of attorney
disciplinary complaints is unconstitutional); Doe v. Doe, 127 S.W.3d 728 (Tenn. 2004) (same); Lind
v. Grimmer, 859 F. Supp. 1217 (D. Haw. 1993) (finding that concern for reputation of people under
investigation for campaign finance violations could not support prohibition on disclosing existence
of complaints); Doe v. State of Fla. Jud. Qualifications Comm’n, 748 F. Supp. 1520 (S.D. Fla. 1990)

(ruling that prohibition on discussing pending complaints filed against judges is unconstitutional).

"7 Doe v. Supreme Court of Fla., 734 F. Supp. 981, 988 (S.D. Fla. 1990).
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they speak with one voice. In fact, debate and diversity of opinion among elected of-

ficials are often touted as positives in the public sphere.” . . .

An elected official may well disagree with and press for changes to existing laws
and policies; indeed, she may have been elected for that very purpose. Nor can a leg-
islator be prohibited from holding a minority political view; that represents the dem-
ocratic process functioning as intended.''®
Regardless of whether elected officials occupy the same constitutional status as
rank-and-file public employees or sit on a more protected tier, a policy forbidding
an elected official from expressing dissenting viewpoints clearly is vulnerable to a

First Amendment challenge.

The likely starting point to any challenge would be the Supreme Court’s deci-
sion in Republican Party of Minnesota v. White, which dealt with a state statute that
forbade judicial candidates from publicly taking positions on contested legal or po-
litical issues, with penalties including removal from office for incumbents or pro-
fessional license sanctions for non-incumbent candidates.'"® The Court found the
statute unconstitutional, ruling in favor of a would-be judicial candidate who had
been threatened with penalties during a prior campaign. The Court did not grapple
much with the proper level of scrutiny to apply, citing (seemingly, with approval)
the circuit court’s decision to review the statute under strict scrutiny.'”* Applying
that standard, the majority concluded that the statute was insufficiently well-tai-
lored. Among its flaws, Justice Antonin Scalia wrote, was that the prohibition was
“woefully under inclusive” if justified by a desire to create the impression of impar-
tiality, because judges, or future judicial candidates, would remain free to express

opinions on contested issues at any time other than while campaigning.'*!

Assuming that a “one board” rule is analyzed either as a content-based re-
striction on speech (as the Court did in White) or as a prior restraint, then strict
scrutiny will apply, and the regulation will be unconstitutional unless it is shown to
be the most narrowly tailored means of achieving a compelling government objec-
tive. But a court might instead consider a facial challenge to a “one board” rule

8 Greenman v. City of Hackensack, 486 F. Supp. 3d 811, 825-26 (D.N.]. 2020) (quoting Werk-
heiser v. Pocono Twp., 780 F.3d 172, 178 (3d Cir. 2015)).

19536 U.S. 765, 768 (2002).
20 1d. at 774, 777, 783.
21 Id. at 780.



7:145] Forced Unanimity and the First Amendment 175

under the framework recognized in NTEU for restrictions on employee speech, ra-
ther than applying the White standard for candidate speech. Under NTEU, a “one
board” regulation will be invalid unless the regulator shows that the restriction is
so concretely necessary to prevent interference with government operations as to
override both the speakers” and the audiences’ interests in expression.'** Although
this standard is not the least-restrictive-means standard that would apply outside
the workplace, it still requires showing both that a legitimate government interest
exists and that the restriction is well-tailored to achieve it.’** So, regardless of the
analysis that applies, the key inquiry will be whether the government has presented

a substantial reason for silencing public officials from speaking.

As we have seen, cultivating a favorable public impression of the board is quite
unlikely to qualify as a compelling objective; indeed, it may be a wholly illegitimate
one. Nor does it seem likely that a court would find the government’s related inter-
est in suppressing dissent to be of any value in a First Amendment analysis, much
less compelling enough to justify a prior restraint. This is especially true when—as
in the case of school boards, city and county commissions, and some college trustee
boards—the position is an elected one answerable to voters. Regulations aimed at
dampening political dissent have been held unconstitutional for nearly a century,
even when the speech is far more incendiary, or of far lower value, than expressing

disagreement with a board vote.*** The Supreme Court recognized in its landmark

122 United States v. National Treasury Employees Union, 513 U.S. 454, 468 (1995).

123 See, e.g., Davis v. New Jersey Dept. of Law & Pub. Safety, 742 A.2d 619, 633 (N.]. Super. 1999)
(applying NTEU analysis and finding that state police agency’s policy forbidding officers from dis-
tributing documents or information to the public without prior approval was “not narrowly tailored
... but rather sweeps far more broadly than necessary to advance the legitimate interests” of the
agency).

124 See Ronald J. Krotoszynski Jr. & Clint A. Carpenter, The Return of Seditious Libel, 55 UCLA
L. REV. 1239, 1283 (2007) (finding that “dignity” interests of government are not regarded as suffi-
ciently weighty to overcome individual free-speech rights under U.S. constitutional law: “current
free speech law in the United States does not take seriously the notion that speech may be censored
in order to safeguard the viability of the democratic state”); see also United States v. Alvarez, 567
U.S. 709, 728-30 (2012) (plurality op.) (finding that federal law making it a crime to lie about re-
ceiving military honors, which was justified by government’s interest in preserving integrity of mil-
itary decorations and of the military generally, was inadequately tailored to meet its objective and
not the least restrictive means to accomplish it); Standing Committee v. Yagman, 55 F.3d 1430 (9th

Cir. 1995) (affirming district court ruling that local rule against any statement that “impugns the
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Sullivan opinion that constitutionally protected speech “may well include vehe-
ment, caustic, and sometimes unpleasantly sharp attacks on government and public

»125

officials.

Even if a sufficiently persuasive objective did exist, “tailoring” requires a tight
fit between the restriction and the substantive ill that the government is trying to
avoid. One obvious infirmity in the publicly available examples of “one board” pol-
icies is that they appear unlimited in duration. None carries an expiration date that
would, for example, allow a board member to freely criticize board votes when it is
time to campaign for reelection. Indefinite restraints on speech are especially diffi-
cult to justify and are rarely upheld, as opposed to restraints that temporarily forbid
disclosing information when necessary to avoid a serious and concrete harm, such

as compromising an ongoing criminal investigation.'*°

A “narrow tailoring” analysis will also look at whether the government agency
could achieve its objective equally effectively by way of less speech-restrictive
means.'” If the government’s objective is to avoid undermining the legitimacy of
board decisions in the eyes of the public, a “one board” policy that forbids all dis-
senting speech seems overbroad to accomplish that task. The government would
have to demonstrate that the First Amendment’s preferred remedy—counter-

speech by other board members—would not achieve the objective as effectively as

integrity of the Court” was overbroad, and finding that lawyer’s invective against judges—opining

that one was “dishonest” and biased against Jews—was constitutionally protected speech).
12> New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).

126 See, e.g., Matter of Subpoena 2018R00776, 947 F.3d 148, 157-58 (3d Cir. 2020) (acknowl-
edging general disfavor for gag rules, but finding that one-year gag order—which applied only to
disclosing existence of grand jury investigations to nonparticipants—was sufficiently tailored to
survive strict scrutiny); ¢f. Matter of Grand Jury Subpoena for [Redacted]@yahoo.com, 79 F. Supp.
3d 1091, 1093-95 (N.D. Cal. 2015) (refusing to grant gag order of indefinite duration forbidding
internet service provider from ever disclosing subpoena for user’s data, and contrasting govern-
ment’s overbroad request with legally permissible request in comparable cases for 60-day or 90-day
gag order).

127 See Worrell Newspapers of Ind., Inc. v. Westhafer, 739 F.2d 1219, 1222 (7th Cir. 1984) (stat-
ing that, when regulation restrains speech, government’s interest “cannot be pursued by means
which broadly stifle fundamental liberties when the end can be more narrowly achieved. In other

words, the state must use the least restrictive means for achieving its purpose.”).
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silencing or punishing dissenting members.*® As courts have recognized in the
context of overbroad prohibitions on divulging complaints against lawyers or pub-
lic officials, it is deeply questionable that suppressing criticism furthers the objec-
tive of promoting public confidence.'” The rationale offered to justify the “one
board” rule in Spokane Public Schools—that the public might be confused if board
members sent conflicting messages'**—is unlikely to suffice to justify a wholesale
ban on speaking, since it is entirely possible that a dissenting board member will
speak without causing any confusion, acknowledging that her position does not re-
flect the majority’s vote. Far from “confusing” the public, allowing each side of a
disputed vote to be publicly heard seems likely to enhance public understanding as
to whether certain policies are or are not universally supported by board members

of different backgrounds, ideologies, and constituencies.

Particularly in the context of speech by elected representatives, there is a sub-
stantial First Amendment interest in receiving as well as delivering speech. The Su-
preme Court has not delineated the metes and bounds of the First Amendment
right to receive information, but it undeniably exists to some extent, particularly in

the context of political speech.™"

If an elected board member is willing to share his
explanation for casting a dissenting vote, and a voter is interested in receiving that
explanation, then any regulation that interferes with that exchange of ideas impli-
cates the First Amendment rights of the voter'*>—who, unlike the elected official,
has not voluntarily surrendered any freedoms in exchange for a government posi-

tion. As the Supreme Court recognized in Julian Bond’s case: “Legislators have an

128 See Alvarez, 567 U.S. at 726 (plurality op.) (observing, in applying strict scrutiny to federal
law making it a crime to lie about receiving military decorations, that “[t]he Government has not

shown, and cannot show, why counterspeech would not suffice to achieve its interest™).

12 See infra Part IV.B.

139 See supra notes 88-90 and accompanying text.

131 Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972); Lamont v. Postmaster Gen., 381 U.S.
301, 307 (1965).
'3 See Martin v. Struthers, 319 U.S. 141, 145-49 (1943) (finding that a municipal ban on door-

to-door distribution of literature violates the First Amendment, when some residents may be willing

to receive the literature).
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obligation to take positions on controversial political questions so that their con-
stituents can be fully informed by them, and be better able to assess their qualifica-
tions for office ....”'%

Significantly, one factor that courts have found persuasive in evaluating public
employees’ First Amendment claims is whether the employee sought to engage the
general public as opposed to merely speaking within the workplace.'** This makes
sense, because Garcetti is all about speech made as part of official work duties, and
no employee is “assigned” to engage in public whistleblowing. Because “one board”
rules exclusively restrict speech directed to external audiences, these rules target the

speech that the First Amendment most vigorously protects.

Even where courts have been unwilling to entertain First Amendment retalia-
tion claims by elected officials, the rationale for those rulings cuts against, not in
favor of, “one board” regulations. The rationale that a censure is not actionable is
based on a desire to promote the wide-open exchange of differing views among
board members."* But a regulation that prevents one side from participating in de-
bating contested political issues has the opposite effect. It insulates government of-
ficials against criticism of their decisions by the critics who are in the best position
to offer an informed inside perspective. Accordingly, the Blair/Zilich/Longo line of
cases does not support the conclusion that a categorical prohibition on expressing
dissenting viewpoints is constitutional, even if violation is punishable only by cen-

sure.

'3 Bond v. Floyd, 385 U.S. 116, 136 (1966).
134 See Dahlia v. Rodriguez, 735 F.3d 1060, 1074 (9th Cir. 2013) (stating that “whether or not

the employee confined his communications to his chain of command is a relevant, if not necessarily
dispositive, factor in determining whether he spoke pursuant to his official duties”); Davis v.
McKinney, 518 F.3d 304, 313 (5th Cir. 2008) (concluding that if a government worker “takes his job
concerns to persons outside the workplace in addition to raising them up the chain of command at
his workplace, then those external communications are ordinarily not made as an employee, but as
a citizen”).

135 See Munoz-Feliciano v. Monroe-Woodbury Cent. Sch. Dist., No. 13-CV-4340, 2015 WL
1379702, at *12 (S.D.N.Y. Mar. 25, 2015) (“It simply cannot be that every candidate who subjects
herself to the rough-and-tumble of electoral politics has an actionable First Amendment claim
against her opponents who hold public office. . .. A candidate must accept the increased attention,
criticism, scrutiny and even smears that come along with that decision.”).
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CONCLUSION

Restricting speech by dissenting members of government boards implicates
several foundational First Amendment principles that are beyond debate: Blanket
prior restraints on speech are presumptively unconstitutional, as are viewpoint-
based restrictions that apply only to one side in a contested debate. Preserving the
reputation of government agencies and officials is too insubstantial of a concern to
overcome the First Amendment’s strong disfavor for prior restraints or viewpoint-
based restrictions. Accepting a government office—including an elected or ap-
pointed position—does not divest a speaker of all First Amendment rights. This

much we know for certain.

Based on those foundational principles, a “one board” rule—particularly one
making no distinction between official-capacity speech and personal speech—ap-
pears quite unlikely to survive a First Amendment challenge. But, given the Court’s
recent resolution of the Wilson case, there is at least a kernel of doubt about the
justices’ willingness to protect the speech rights of dissenting elected officials. In the
event of an as-applied challenge by a board member sanctioned for running afoul
of a “one board” prohibition, the disposition might well depend on whether the
penalty was regarded as a form of government counterspeech or otherwise consid-
ered immaterial. But a facial constitutional challenge should face no such impedi-
ment. The existence of any uncertainty points to the need for the Court to take its
earliest opportunity to clarify, once and for all, that assuming a legislative position

is not a ticket to second-class First Amendment status.

Beyond the self-evident constitutional issues, there are compelling public pol-
icy imperatives for protecting minority viewpoints within elected bodies. We live
in an especially politically divisive time, at which “culture wars” are overtaking
school boards, university governing boards, and other state and local legislative
bodies.'** The Supreme Court’s admonition six decades ago—that “[t[he role that
elected officials play in our society makes it all the more imperative that they be
allowed to freely express themselves on matters of current public importance”*’—

is arguably even more resonant in the current political environment, when policy

13 Josh Moody, Regents on the Hot Seat, INSIDE HIGHER ED (Mar. 14, 2024), https://perma.cc/
J4AMH-RHRQ; Allan Smith, Schools Become Political “Battlefield” in Culture Wars Trump Culti-
vated, NBC NEWS (Sept. 7, 2021), https://perma.cc/6 AB9-M9XH.

¥ Wood v. Georgia, 370 U.S. 375, 395 (1962).
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decisions are being made on the basis of conspiracy theories and manipulative
falsehoods."® If a school board votes 3-2 to enact a book-banning policy, the elec-
torate has an obvious interest in hearing the dissenting members’ rationale—but a
“one board” rule leaves only the proponents free to speak favorably about the pol-
icy, a classic illustration of why viewpoint discrimination is so pernicious. The the-
ory that free speech is intrinsic to self-governance assumes that the give-and-take
of competing ideas will produce better policy outcomes and that misguided policy
decisions can be corrected if enough public pressure is brought to bear.'** The no-
tion that elected representatives on the short end of a 3-2 vote lose their right to
enlist public support to turn around the outcome runs counter to basic democratic
principles. Within a democracy, the free exchange of ideas is understood to be the
means to arrive at genuine consensus—as opposed to restraining the exchange of

ideas to create the illusion of consensus.

138 Justin Glawe, The MAGA Election Takeover Is Happening One County at a Time, ROLLING
STONE (Nov. 8, 2022), https://perma.cc/37MC-4829.

1% See Helen Norton, Powerful Speakers and Their Listeners, 90 U. COLO. L. REV. 441, 444
(2019) (“First Amendment theory and doctrine generally presume that ‘public discourse’—the uni-
verse of speech key to democratic self-governance and thus the most rigorously protected from gov-
ernment regulation—occurs in a relationship of equality in which we celebrate (and thus privilege)
speakers’ autonomy interest in saying what they want to say.”).
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