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INTRODUCTION

We are awash in lies. Misinformation has always been with us, but the ende-
micity of social media and the depth of political polarization in the United States
and elsewhere has enabled falsehoods to be amplified, monetized, microtargeted,
and spread around the world at unprecedented speed and scale. The consequences

for democracy, public health, and social harmony are emergent and grave.'

Misinformation presents one of the most vexing challenges for content moder-
ation on social media (and off it, such as on cable news) for myriad reasons. Because
misinformation can be difficult or controversial to define, policing it risks chilling
core political speech, and because misinformation often resists automated enforce-
ment, it cannot be removed or countered nearly as quickly or as cleanly as it
spreads. Government regulation of misinformation raises special concerns, both
because public officials may be particularly susceptible to political bias and because

even outright lies enjoy a measure of constitutional protection.?

The orthodox U.S. constitutional response to harmful speech, including false
speech, is counterspeech. As Justice Brandeis wrote in his canonical concurring
opinion in Whitney v. California, “[i]f there be time to expose through discussion
the falsehood and fallacies, to avert the evil by the processes of education, the rem-
edy to be applied is more speech, not enforced silence.”® The view that corrective
speech is preferable to censorship resonates with Justice Holmes’ famous intima-
tion that “the best test of truth is the power of the thought to get itself accepted in
the competition of the market.”* The digital age has revealed Holmes’ aphorism to
be as absurd as ever, but he was prescient in saying “[t]hat at any rate is the theory
of our Constitution.”® So it has become.

And yet, there are reasons to think U.S. constitutional law might not leave as
much room for counterspeech as the misinformation problem demands. Prior to
2011, Arizona had a public campaign financing law under which candidates for

state office who opted into the system could receive additional state matching funds

! See Nathaniel Persily, The 2016 U.S. Election: Can Democracy Survive the Internet?, 28 J. DE-
MOCRACY 63 (2018).

2 See United States v. Alvarez, 567 U.S. 709 (2012).

3 Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).
4 Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).
51d.
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beyond the default amount in proportion to money spent above that amount by a
privately financed opponent or the opponent’s independent supporters.® The law
was challenged successfully as a violation of the First Amendment. Rather than
treat the additional spending as a form of government speech—and, in this case,
counterspeech—that the government could direct as it pleased, the Supreme Court
treated the government as impermissibly punishing the speech of the privately fi-

nanced candidate.

Taken seriously, the Arizona case, Arizona Free Enterprise Fund’s Freedom
Club PAC v. Bennett, seems to imply that the government may not deploy its re-
sources to counter or dispel the speech of identified private speakers.” The idea that
the government must adopt a neutral posture toward competing ideas may reside
somewhere within Justice Jackson’s famous identification of the notion that “no
official, high or petty, can prescribe what shall be orthodox in politics, nationalism,
religion, or matters of opinion” as the most fixed of stars in the American constitu-
tional constellation.® At the same time, the Supreme Court has said outright that
“government speech is not restricted by the Free Speech Clause” of the First
Amendment.’ In other words, one line of Supreme Court doctrine sees government
counterspeech as impermissible propaganda or punishment of speakers, and an-

other sees it as unconstrained government expression. '’

Resolving the apparent tension between these two doctrinal lines is important
to assessing the range of possible responses to the misinformation crisis. Some of
the most promising possibilities in addressing misinformation involve the use of
public resources. For example, Ethan Zuckerman has proposed that the govern-
ment levy taxes on digital advertising to support independent and public service

digital media."* Others have advocated for application of the now-defunct fairness

6 Ariz. Free Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S. 721 (2011).
7 See Robert M. Black, The Bizarro First Amendment, 90 Miss. L.J. 633 (2020).
8 See W. Va. State Board of Educ. v. Barnette, 319 U.S. 624, 642 (1943).

° Pleasant Grove City v. Summum, 555 U.S. 460, 469 (2009).

10 See Joseph Blocher, Viewpoint Neutrality and Government Speech, 52 B.C. L. REV. 695, 695—
96 (2011).

' See Ethan Zuckerman, The Case for Digital Public Infrastructure, 20-01 KNIGHT FIRST
AMEND. INST. (Jan. 17, 2020), https://knightcolumbia.org/content/the-case-for-digital-public-in-
frastructure [https://perma.cc/3NDZ-CCPK].
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doctrine to counter low-value, false, or one-sided speech on internet platforms."
Does the First Amendment permit the government to use its own speech to say a
private person’s speech is wrong, or to direct others to do the same? If so, subject

to what conditions and constraints may it do so?

Any satisfactory answer to these questions requires an assessment of the con-
stitutional status of government propaganda. Propaganda gets a bad rap, but gov-
ernments engage in it pervasively, from routine press conferences to public school
curricula to campaigns to promote policy positions or industry. It cannot be illegal
per se for governments to push the political views of public officials, even if they
spend resources to do so.'* At the same time, it is easy to imagine purely partisan
or self-regarding instances of government speech—propaganda, that is—that

would be so abusive as to exceed reasonable limits on state power.

As T elaborate below, distinguishing impermissible from permissible instances
of government propaganda requires a functional analysis that relies on several fac-
tors: the purpose of the government speech; its degree of separation from the “pri-
vate” speech of public officials; its transparency as to its source; the availability of
alternative information channels; its electoral implications; and what I call the
“generality” of the speech, or the degree to which it is directed at particular indi-
viduals or identity groups. Government speech does not need to be neutral—how
could it be ?—but it ideally should not be personal.

It would be fair to object that a “totality of the circumstances” inquiry of this
sort is unmanageable by judges. That may be so, but there are nonetheless ways in
which intentional thinking around these principles is useful. Judges might be able,
for example, to use these factorsas part of a kind of constitutional avoidance inquiry
that helps shape existing First Amendment categories."* And of course, judges need
not be the audience. Building out principles of public morality that both constrain
and motivate the behavior of government officials is important even in the absence
of judicial review. Indeed, even when judicial review is appropriate, political devel-
opment of those principles ordinarily should precede judicial involvement and

shape the exercise of judicial power.

12 See MARTHA MINOW, SAVING THE NEWS (2021).
13 See Nikolas Bowie, The Government-Could-Not-Work Doctrine, 105 VA.L.REV. 1 (2019).

14 See Mark G. Yudof, When Governments Speak: Toward a Theory of Government Expression
and the First Amendment, 57 TEX. L. REV. 863, 872 (1979).
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More broadly, tailoring the inquiry to questions of justiciability tends to rein-
force the pernicious idea that the appropriateness of government speech turns on
whether it infringes the rights of an objecting listener or competitor. As the Arizona
public finance case demonstrates, we have come to understand free speech rights
through the “pathological perspective” that Vince Blasi memorably identified,
where the measure of a right is the dystopian world that would result from its wan-
ton abuse by government officials.'* This is a mistake. Pathologies of governance
can run in both directions. We should devote at least as much attention to the sorts
of constitutional norms that are needed to make government effective as we do to

the norms that are needed to avert tyranny.
L THE MISINFORMATION PROBLEM

Misinformation on social media is a serious problem. During the COVID-19
pandemic, unverified or false information about the virus’s origins, severity, treat-
ments, mitigation measures, and vaccines routinely circulated and was amplified
on Facebook, Twitter, and YouTube, among many other sites.'® This misinfor-
mation led directly to loss of life, likely on an enormous scale.'” Other forms of
health-related misinformation, especially in relation to vaccination, remain preva-
lent and popular on social media sites.'®* During both the 2016 and 2020 U.S. pres-
idential election cycles, shares and retweets of fake news stories routinely received
more engagement than true stories from reputable news outlets.’” Famously, in

2017, a conspiracy theory about Democrats running a child sex trafficking ring out

15 Vincent A. Blasi, The Pathological Perspective and the First Amendment, 85 COLUM. L. REV.
449 (1985).

16 See McKenzie Himelein-Wachowiak et al., Bots and Misinformation Spread on Social Media:
Implications for COVID-19, 23 J. MED. INTERNET RSCH. €26933 (2021).

17 See Jack Healy, After They Spurned Vaccines, Covid Crept In. Then, Regret., N.Y. TIMES, July
31,2021, at Al.

18 See Yuxi Wang et al., Systematic Literature Review on the Spread of Health-Related Infor-
mation on Social Media, 240 SOC. SCI. & MED. 112552 (2019).

19 See Persily, supra note 1, at 69; Elizabeth Dwoskin, Misinformation on Facebook Got Six
Times More Clicks Than Factual News During the 2020 Election, Study Says, WASH. POST (Sept. 4,
2021), https://www.washingtonpost.com/technology/2021/09/03/facebook-misinformation-nyu-
study/ [https://perma.cc/FPK6-NQTE].
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of a Washington, D.C., pizzeria led a North Carolina man to break into the restau-
rant and fire a rifle inside.*® Research suggests that lies travel online substantially

more quickly and reach more and a broader array of people than truth.*

There are few effective public or private regulatory responses to the spread of
misinformation. Misinformation can resist objective definition or may sit along a
spectrum of reliability. Policing it requires judgment calls that we are rightly un-
comfortable entrusting either to social media executives or to the underresourced
employees of content moderation mills. Misinformation is often socially contextual
as well, requiring careful study or localized knowledge to diagnose. This takes time
and resources, the cost of which is measured not just on its own terms, but also in
the opportunity it gives for fake news to go viral. A half-day’s delay is a lifetime for

an online lie.

Apart from the logistics of regulating misinformation, the law limits the scope
of permissible government intervention. The First Amendment protects people
from being punished for lying, though the existing case law arguably applies inter-
mediate rather than strict scrutiny to such laws.** The government can lie with legal
impunity as well, the (dubious) assumption being that it is likely to pay a political
cost for doing s0.?* Defamation law permits some liability for lies that do reputa-

tional damage, but defamation of public figures is constitutionally protected under

20 See Persily, supra note 1, at 68.

21 See Soroush Vosoughi et al., The Spread of True and False News Online, 359 SCIENCE 1146
(2018).

22 See United States v. Alvarez, 567 U.S. 709, 732 (2012) (Breyer, J., concurring in the judgment).
The appropriate standard of review in such cases is unclear because, in Alvarez, four Justices in the
majority applied strict scrutiny and two applied intermediate scrutiny. Under the rule of Marks v.
United States, 430 U.S. 188 (1977), the Supreme Court’s holding in a divided case of this sort is “that
position taken by those Members who concurred in the judgments on the narrowest grounds.” Id.
at 193. Where those in the majority disagree about the standard of review, which standard counts
as “narrowest” is not obvious, and lower courts have reached no consensus on the question as ap-
plied to Alvarez. See Alan K. Chen & Justin Marceau, High Value Lies, Ugly Truths, and the First
Amendment, 68 VAND. L. REV. 1435, 1481-82 (2015).

23 See Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 576 U.S. 200,207 (2015) (“[I]tis
the democratic electoral process that first and foremost provides a check on government speech.”);
Board of Regents of Univ. of Wisc. v. Southworth, 529 U.S. 217,235 (2000) (“When the government

speaks, for instance to promote its own policies or to advance a particular idea, it is, in the end,
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First Amendment case law, with only narrow exceptions for intentional or reckless
conduct.* Beyond that, Section 230 of the Communications Decency Act shields
social media platforms from liability for content they host but do not create. Suing
content creators directly can be difficult, as they may be anonymous, hard to trace,

or judgment-proof.

The misinformation problem is social and not just technological or legal. Even
if the law permitted the government to regulate misinformation, it is not clear that
we would really want it to do so. People tell lies or half-truths all the time. They lie
about their appearance, their life experiences, their whereabouts, their drug use,
their sexual partners, their beliefs, and their intentions. Studies have suggested that
most people lie on a daily basis, and that lying to others comprises a substantial

portion of our social interactions.*

In politics, the spectrum of deception we have come to expect runs from puffery
on the low end to sheer invention on the high, an ancient surmise. “No one has ever
doubted that truth and politics are on rather bad terms with each other,” Hannah
Arendt wrote in 1967. “Lies have always been regarded as necessary and justifiable
tools not only of the politician’s or the demagogue’s but also of the stateman’s
trade.”? The trick, then, would be to regulate the lies we think should be regulated
but to leave ourselves free to speak in the usual way, through varieties of truth, and

to do so when we all disagree about what’s what. It’s a neat trick.
IIL. COUNTERSPEECH

The problem just described riffs on a familiar theme in the law of free expres-
sion. According to an influential view of the justification for protecting free expres-
sion, speech cannot be restricted solely out of a worry that people will believe the

speech and act upon it.*” Curtailing speech in the name of a greater good is some-

accountable to the electorate and the political process for its advocacy. If the citizenry objects, newly

elected officials later could espouse some different or contrary position.”).

24 See N.Y. Times Co. v. Sullivan, 376 U.S. 254 (1964); Curtis Publ’g Co. v. Butts, 388 U.S. 130
(1967).

25 See Bella M. DePaulo et al., Lying in Everyday Life, 70 J. PERSONALITY & SOC. PSYCH. 979
(1996).

26 Hannah Arendt, Truth and Politics, NEW YORKER, Feb. 25, 1967, at 49.

27 See Thomas Scanlon, A Theory of Freedom of Expression, 1 PHIL. & PUB. AFE. 204,213 (1972).
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times permissible on this view, but doing so because adults of sound mind will eval-
uate its truth and reach a different conclusion than the government’s undermines
the idea that those adults are equal, autonomous citizens.*® It substitutes the gov-

ernment’s reasoning for our own.

Worries of this sort have motivated the common refrain within the U.S. free
speech tradition that the best answer to speech is more speech. To Justice Brandeis,
among the most celebrated champions of this view, “[t]hose who won our inde-
pendence believed that the final end of the State was to make men free to develop
their faculties.”*” Rational people given the liberty to develop their capacity for rea-
son could be trusted to evaluate speech and counteract any injurious effects so long
as the potential harm was not immediate. “To courageous, self-reliant men, with
confidence in the power of free and fearless reasoning applied through the pro-
cesses of popular government, no danger flowing from speech can be deemed clear
and present unless the incidence of the evil apprehended is so imminent that it may
befall before there is opportunity for full discussion,” Brandeis wrote in Whitney.
“If there be time to expose through discussion the falsehood and fallacies, to avert
the evil by the processes of education, the remedy to be applied is more speech, not

enforced silence.”?°

Responding to false speech through counterspeech avoids many of the pitfalls
of direct regulation. Concerns over how to identify misinformation or over how
much of it we actually want to limit fade when the response is dialogic rather than
punitive. The problem of delay remains—countering false speech online can cer-
tainly be time-consuming and resource-intensive—but it might be mitigated by the
fact that counterspeech can also go viral, even if it typically does so less effectively
than its target. With counterspeech, the broader worry that regulation of misinfor-
mation undermines citizen autonomy essentially disappears. Responding to misin-
formation by presenting contrary information relies on free, equal, autonomous,

rational citizens to assess the truth on their own, just as Brandeis urged.

There are also no obvious legal barriers to government counterspeech, though

there may be less obvious ones, as discussed below. The Supreme Court has stated

28 See id. at 214.
29 Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).
30 Id. at 377.
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in its “government speech” line of cases that “government statements (and govern-
ment actions and programs that take the form of speech) do not normally trigger
the First Amendment rules designed to protect the marketplace of ideas.”*" This
freedom has allowed governments, for example, to screen out disfavored personal-
ized license plate logos or designs or to host some monuments but not others in a
park on the theory that the government retained ultimate control over its own ex-
pression.* In those cases, the Court permitted the government to shield its deci-
sions through the invocation of “government speech” even though it was in one
instance engaged in overt viewpoint discrimination and in another placing a reli-
giously themed monument on municipal property. The Court has gone so far as to
state, unequivocally, that the free speech clause of the First Amendment “does not

regulate government speech.”

In speaking in such broad terms, the Court has emphasized that government
would be “radically transformed” if it were subject to the same free speech limits in
speaking as it is in regulating the speech of private persons.* This seems right, as
far as it goes. When Justice Jackson memorably said that “no official ... can pre-
scribe what shall be orthodox in politics, nationalism, religion, or other matters of
opinion,” he did not mean the government could not hold and express its own be-
liefs about such matters—the Court objected to the lack of an exemption from a
compulsory flag salute, not to the salute itself.>> Governments run schools and uni-
versities, which involves crafting curricula, hiring faculty, and admitting students.
Governments launch campaigns to improve public health or to support farmers or
U.S. manufacturers or the government’s own services.** Government subsidies
support broadcasting and the arts.?” All of this is to say nothing of the fact that pub-
lic officials relentlessly promote their own policy agenda even while on taxpayers’

time, and thus on their dime. It would be absurd to do any of those things while

31 Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 576 U.S. 200, 207 (2015).
32 See id.; Pleasant Grove City v. Summum, 555 U.S. 460 (2009).

3 Summum, 555 U.S. at 467.

34 Id. at 468; Keller v. State Bar of Cal., 496 U.S. 1, 12-13 (1990).

35 See W. Va. State Board of Educ. v. Barnette, 319 U.S. 624, 642 (1943); Steven Shiffrin, Gov-
ernment Speech, 27 UCLA L. REV. 565, 567 (1980).

36 See Helen Norton, The Measure of Government Speech: Identifying Expression’s Source, 88
B.U. L. REV. 587, 590 (2008).

37 See Shiffrin, supra note 35, at 606.
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remaining content and viewpoint neutral. To speak while discriminating on the ba-

sis of content and viewpoint is simply what it means to speak.

If indeed the government is unrestricted by the freedom of speech clause in its
ability to speak, it would seem to follow that it is unrestricted in its ability to counter
speak. In the misinformation context, this might include a range of possible re-
sponses. Speaking purely hypothetically, imagine that sometime in the future, a
novel airborne contagious virus causes a global pandemic that results in the deaths
of hundreds of thousands of Americans per year, the shuttering of thousands of
businesses, massive loss of employment, and physical, emotional, and financial
stress and misery on an unimaginable scale. The government would like to encour-
age people to wear face masks indoors, which reliable scientific evidence suggests
can protect people from being infected and further transmitting the virus. Some
combination of grifters, partisan political opportunists, and genuine skeptics of the
underlying scientific consensus are flooding social media with at best unverified
and at worst invented claims and purported research suggesting that face masks
increase rather than decrease one’s risk of infection and transmission. The First
Amendment does not permit the government to censor these claims directly, nor
does it permit the government to require private platforms to remove them. What
other options may the government pursue?

e At the most basic level, the government could attempt to release its own
information asserting the safety and efficacy of face masks. It could post
that information to social media and hope that it is widely disseminated.

e It could act more proactively and engage in “strategic amplification,”3*
such as by asking influencers with large social media followings to share
and promote the government’s content.

e It could formalize these arrangements by paying those influencers to share
and promote the government’s content.

e It could pitch a story to PBS or NPR, both of which receive government
funding, in which the misinformation is identified, and the record cor-

rected.

38 See Joan Donovan & danah boyd, Stop the Presses ? Moving from Strategic Silence to Strategic
Amplification in a Networked Media Ecosystem, 65 AM. BEHAV. SCIENTIST 333 (2021).
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e Itcould reply to, comment on, or “quote tweet” the posts of people sharing
misinformation in which it states that the misinformation is false and offers
a contrary narrative. It could do so respectfully or less respectfully.

e It could contract with a private business to conduct a targeted operation
that deploys bots to promote the government’s content, flood the threads
of those who spread misinformation, insult them, and question their intel-
lect, appearance, or loyalty. The company might also bait misinformation
spreaders into violating platform community standards and then report
them for doing so.

e It could take any of these actions on a conspicuously partisan, racial, or re-

ligious basis.

Apart from these specific variations on counterspeech, other governmental
projects could play a role in responding to misinformation. Zuckerman’s advocacy
for digital public infrastructure might potentially include social media platforms or
search engines “whose owners and managers took their civic roles more seri-
ously.”* Were the government to finance and stand up its own platform in order
to avoid advertising-driven incentives for engagement—including engagement
that sensationalizes, misleads, and misinforms—could it exclude or downrank

content it deems to be harmful misinformation ?°

Some commentators have called for a reinvigorated fairness doctrine that
would apply to online speech.*" Under this Federal Communications Commission
(FCC) policy, some version of which was in place from 1949 to 1987, television and
radio broadcasters were obligated to present both sides of controversial issues and
to offer a right of reply to those who were criticized on the air. The FCC abolished
the fairness doctrine in 1987, but it was upheld unanimously in the Supreme
Court’s 1969 decision in Red Lion Broadcasting v. FCC. There is reason to doubt

39 Ethan Zuckerman, What Is Digital Public Infrastructure ?, CTR. FOR JOURNALISM & LIBERTY
(Nov. 17, 2020), https://www.journalismliberty.org/publications/what-is-digital-public-infrastruc-
ture [https://perma.cc/ MR9S-HQHS6].

40 See Jamal Greene, Free Speech on Public Platforms, in SOCIAL MEDIA, FREEDOM OF SPEECH,
AND THE FUTURE OF DEMOCRACY 157 (Geoffrey Stone & Lee Bollinger eds., 2022).

4 See MINOW, supra note 12, at 65-72.
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that the current Supreme Court would permit a fairness doctrine for the internet.*
Still, a state-imposed duty of fairness or right of reply applied to internet service
providers or social media platforms is arguably consistent with current case law*
and would offer the government a privileged channel for responding to public

health misinformation.
I11. LiMITS ON COUNTERSPEECH

Still, as some of the examples above imply, the Supreme Court’s apparent con-
fidence that government speech—and hence government counterspeech—knows
no First Amendment speech limits seems misplaced.** Government speech can take
many forms, ranging from the relatively benign and public spirited to much darker

harassment, jawboning,* or racism. Consider at least three possible constraints.
A. Compelled Speech

As noted above, the Supreme Court has said government would be “radically
transformed” if forced to conform its own speech to the limits of its regulation of
private actors. The quoted language comes from a case in which University of Wis-
consin students argued unsuccessfully that the university’s exaction of a mandatory
student activity fee to fund student groups with which some students disagreed ide-
ologically amounted to compelled speech in violation of the First Amendment. For
students to prevail on such a claim would seem to threaten all of public finance,
since the government typically funds its activities through tax revenues. To grant a

veto to objecting taxpayers would be to abandon common governance.*

42 See Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969); Reno v. Am. C.L. Union, 521 U.S. 844
(1997); FCC v. Fox Television Stations, 567 U.S. 239, 259 (2012) (Ginsburg, J., concurring in the
judgment); FCC v. Fox Television Stations, 556 U.S. 502, 532-35 (2009) (Thomas, J., concurring).

43 See U.S. Telecomm. Ass’n v. FCC, 825 F.3d 674 (D.C. Cir. 2016) (upholding FCC net neu-
trality rules); but see Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241 (1974).

44 See HELEN NORTON, THE GOVERNMENT’S SPEECH AND THE CONSTITUTION 157 (2019).

45 See Writers Guild of Am., W., Inc. v. FCC, 423 F. Supp. 1064 (C.D. Cal. 1976) (holding that
FCC had unconstitutionally pressured television content creators to produce family-oriented pro-
gramming).

46 See Bowie, supra note 13; Board of Regents of Univ. of Wis. v. Southworth, 529 U.S. 217, 229
(2000) (“It is inevitable that government will adopt and pursue programs and policies within its
constitutional powers but which nevertheless are contrary to the profound beliefs and sincere con-

victions of some of its citizens.”).
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And yet, the students had a point. In a line of cases commencing in 1978 with
Abood v. Detroit Board of Education, the Supreme Court has found that public em-
ployees cannot be required to contribute agency shop fees to unions.*” In Abood,
the Court said such fees had to be limited to nonpolitical activities such as collective
bargaining and contract administration,* and in Janus v. AFSCME, the Court ex-
tended this holding to all union activities, reasoning that a public sector union’s
collective bargaining is inescapably political.* The Janus Court did not distinguish
the University of Wisconsin case, but the only apparent difference seems to be that,
in the latter, the politically objectionable activity occurred at one remove from the
payments—it was not the school’s own speech being funded but rather private
speech funded on a viewpoint-neutral basis. That view would align with the Court’s
statement in Johanns v. Livestock Marketing Association that “[c]itizens may chal-
lenge compelled support of private speech, but have no First Amendment right not

to fund government speech.”*°

Where the government has singled out private speakers for funding in accord-
ance with its preferences, it is difficult to understand what principle motivates this
distinction. Universities, including public ones, regularly adopt political positions.
They announce commitments to diversity in admissions and hiring and spend
money in pursuit of those commitments.** They divest from disfavored industries
and invest in others for political reasons.** They hire faculty whose views they find
acceptable and refuse to hire faculty whose views they find abhorrent.** Students
are not constitutionally entitled to withdraw their tuition fees, or some pro rata

share, in protest of these positions. Insofar as there is no requirement that public

47431 U.S. 209 (1977).

8 Id.

49138 S. Ct. 2448 (2018).
50 544 U.S. 550, 562 (2005).

51 See, e.g., Letter from Jay Hartzell, Interim President, Univ. of Tex. at Austin, to the Univ. of
Tex. at Austin Cmty. (July 13, 2012) (https://president.utexas.edu/messages-speeches-2020/a-

more-diverse-and-welcoming-campus [https://perma.cc/288H-76B9]).

52 See Umair Irfan, The University of California System Is Ending Its Investment in Fossil Fuels,
Vox (Sept. 18, 2019), https://www.vox.com/2019/9/18/20872112/university-california-divest-
ment-fossil-fuel-climate-change [https://perma.cc/3JGN-TYKB].

53 See Robert Post, Subsidized Speech, 106 YALE L.J. 151, 166 (1996) (“Historians who deny the

Holocaust are not likely to receive appointments to reputable departments.”).
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institutions themselves be viewpoint neutral, it is unclear why the Constitution
would forbid them from using public money to support even private institutions
that have a favored political agenda, or why objectors to such support are not simply
in the position of taxpayers who disapprove of the government’s policies or con-
tracting decisions.** In fact, objectors would be in a better position than taxpayers,

because they have a choice whether to associate with the institution.

I don’t mean to suggest that First Amendment compelled speech doctrine of-
fers relief to ordinary objecting taxpayers. It doesn’t. But because the Court has not
articulated the difference between this and Janus with sufficient clarity, it is difficult
to tell what the road from tax objectors to Janus looks like, or how long it is. It ap-
pears that there are at least some contexts in which the government violates the
First Amendmentif it exacts atleast some kinds of money from objectors in support

of its favored political positions.
B. Speech as Punishment

In a short series of cases involving campaign finance reforms, the Supreme
Court has invalidated laws that raise contribution limits or increase public funding
for political candidates when their opponents spend above a certain amount. First,
in Davis v. FEC, the Court struck down the so-called Millionaire’s Amendment to
the Bipartisan Campaign Reform Act.*® Under the law, candidates who faced self-
financed opponents who spent above a threshold could benefit from higher indi-
vidual contribution limits for their own campaigns. Later, in Arizona Free Enter-
prise Club’s Freedom Fund PAC v. Bennett, the Court held that Arizona’s public
finance system could not increase the public matching funds a participating candi-
date received in proportion to spending by (or on behalf of) an opposing candidate

who has opted out of the system.*

The Court’s rationale appears to be that laws of this sort impermissibly burden
the rights of candidates to “speak” through the money they spend on their political

54 See Janus v. AFSCME, 138 S. Ct. 2448, 2495 (2018) (Kagan, J., dissenting) (“we might think
of [the agency shop arrangement] as levying a tax to support collective bargaining”); see also Buckley
v. Valeo, 424 U.S. 1, 92 (1976) (“[E]very appropriation made by Congress uses public money in a
manner to which some taxpayers object.”).

55 554 U.S. 724 (2008).
56 564 U.S. 721 (2011).
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campaigns.”” What makes these putative burdens unusual, though, is that they are
not prohibitions on speech but rather take the form of facilitating counterspeech.
The notion that counterspeech counts as some sort of punishment for speaking, on
the same order as direct regulation, appends a puzzling addendum to the American
free speech tradition. I had not supposed that the First Amendment confers a right
to speak without opposition—this would certainly come as news to people who are
not wealthy political candidates.*® To say that the government is enjoined from pre-
ferring opposed over unopposed speech, and acting accordingly, seems in tension
both with the idea that counterspeech is a constitutionally preferred remedy and
with the idea, frequently incanted, that more speech is preferable to less.* It is pos-
sible that the threat of counterspeech chills the speaker—as is always the case with
counterspeech—but it seems at least as likely that counterspeech inspires a further

response.

Though not directly stated, the implication of these cases is that the First
Amendment would prevent the government from simply choosing to finance one
candidate over another in a political campaign. If the government could do so, it
would be difficult to understand why it could not impose the far lesser burden of
selectively increasing a candidate’s private contribution limits, and on a viewpoint-
neutral basis at that.* Indeed, in Buckley v. Valeo, the Court seemed to permit Con-
gress to do just this, by providing more public finance money to major party can-
didates than minor party candidates, also on a viewpoint-neutral basis.®* There’s
still good reason to think that direct, discriminatory government support of a polit-
ical candidate is indeed (or at least should be) constitutionally impermissible, but
to ground even that prohibition in the First Amendment is flatly inconsistent with

the idea that the First Amendment “does not regulate government speech.”®

57 See id. at 736—37; Davis, 554 U.S. at 738; Buckley, 424 U.S. at 19.

58 See Bennett, 564 U.S. at 766 (Kagan, J., dissenting) (“[The First] Amendment protects no
person’s, nor any candidate’s, ‘right to be free from vigorous debate.””); Pac. Gas & Elec. Co. v. Pub.
Utils. Comm’n of Cal., 475 U.S. 1, 14 (1986); Black, supra note 7, at 665—66.

5 See Knight First Amend. Inst. v. Trump, 928 F.3d 226, 240 (2d Cir. 2019) (“[I]f the First
Amendment means anything, it means that the best response to disfavored speech on matters of

public concern is more speech, not less.”).
60 See Black, supra note 7, at 665.
61 See 424 U.S. at 97-99.
62 Pleasant Grove City v. Summum, 555 U.S. 460, 467 (2009).
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The Court’s case law gives us no resources for determining just what it is about
government support for a political candidate that triggers First Amendment con-
cerns. Is government speech in favor of the beef industry constitutionally different
from government speech in favor of a political candidate who supports the beef
industry? Being able to answer that question would get us some of the way toward
determining whether and to what degree the Arizona law or the Millionaire’s
Amendment implicates those same concerns. Without an answer to that question,
we are left with the impression that facilitating counterspeech punishes speech and

therefore is off-limits for the government unless it satisfies strict scrutiny.
C. Propaganda
The Oxford English Dictionary defines propaganda as “[t]he systematic dis-

semination of information, esp. in a biased or misleading way, in order to promote
a political cause or point of view.”** So defined, government propaganda is clearly
constitutionally permissible. Generally speaking, the government speech doctrine
allows the government to disseminate information to promote its point of view.
The same doctrine makes clear that the legality of government speech also does not
depend on whether it is biased or misleading, a standard that for familiar reasons

would be difficult for judges to manage.

In addition to public education and workaday efforts at self-promotion such as
buy American campaigns and public health measures, which Congress has long
supported,® U.S. states and the federal government can boast a storied history of
propaganda. The United States government was a pioneer in wartime propaganda,
with George Creel’s Committee on Public Information leading an unprecedented
effort to win the support of a divided American public for World War 1.%* There
was “no medium of appeal that we did not employ,” Creel wrote of his committee,

6 <«

which employed some 150,000 people.®® “The printed word, the spoken word, the

motion picture, the telegraph, the cable, the wireless, the poster, the signboard—all

63 Propaganda, OXFORD ENG. DICTIONARY, https://www.oed.com/view/Entry/
152605 ?rskey=hydd W4 &result=1&isAdvanced=false [https://perma.cc/F97N-PXCP] (last visited
Nov. 28,2022).

64 See Robert D. Kamenshine, The First Amendment’s Implied Political Establishment Clause,
67 CALIF. L. REV. 1104, 1127-28 n.86 (1979).

65 See JAMES R. MOCK & CEDRIC LARSON, WORDS THAT WON THE WAR (1939); TIM WU,
THE ATTENTION MERCHANTS 43-45 (2016).

66 GEORGE CREEL, HOW WE ADVERTISED AMERICA 16 (1972).
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these were used in our campaign to make our own people and all other peoples

understand the causes that compelled America to take arms.”*’

The fact that Mussolini and Hitler took inspiration from Creel’s efforts makes
the dark side of mobilized propaganda, already obvious, even more visceral. Ed-
ward Ziegler writes that “a characteristic distinguishing democratic from totalitar-
ian government is that while a democracy attempts to facilitate and ascertain public
opinion and establish policy in accordance therewith, an autocracy attempts to en-
gineer public opinion in support of its decisions.”* Ziegler is wrong about this; all
of the world’s democracies try to engineer public opinion to support their deci-
sions. But the distinction he attempts to make captures an intuitive limitation on
government speech. At some point, flooding the zone with relentless promotion of
the government’s aims turns creepy. Some First Amendment scholars, including
Scanlon, have identified the interests of listeners as equally important in justifying
free speech as the interests of speakers.® We might identify overly aggressive prop-
aganda as the listener’s analog to compelled speech. At some point, compelled /is-
tening becomes too much to bear. It’s hard to say precisely what that point is, but

you know it when you hear it.
Iv. RECONCILIATION

The above discussion reveals some gaps in our constitutional reckoning with
the government’s promotion of its own viewpoints, especially in detriment to the
viewpoints of others. These gaps emerge in part out of the Supreme Court’s ten-
dency to make categorical statements about free speech rights.”” If freedom of
speech is presumptively absolute, then it follows that government speech must of
course be immune from scrutiny under the free speech clause. Government could
not function without making expressive choices between competing policy posi-
tions and outcomes. But if the government is presumptively not allowed to discrim-
inate on the basis of viewpoint, then it follows that the government of course may
not single out those whose speech it disfavors and selectively direct its resources

against them. Both of these conclusions make sense, but they seem irreconcilable.

7 Id.

8 Edward H. Ziegler, Government Speech and the Constitution: The Limits of Official Partisan-
ship, 21 B.C.L.REV. 578, 579 (1980).

6 See Scanlon, supra note 27; LEE C. BOLLINGER, THE TOLERANT SOCIETY (1986).

70 See JAMAL GREENE, HOW RIGHTS WENT WRONG 222 (2021).
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The first step in resolving this tension is abandoning the strong categorical pre-
sumptions that produce it. Both poles on the spectrum from absolute tolerance to
absolute prohibition of government speech seem unacceptable. It should be clear
by now that neither is there some clear line in between, though I have more to say
about this below. The question turns on a range of factors that do not always point
in the same direction: The question is not whether but when government speech is
unduly coercive and discriminatory. Without committing to a broader theory of
government speech, the discussion below surveys several variables that might rea-
sonably influence our assessment of when government counterspeech should be

constitutionally suspect or not.
A. The Government’s Purposes

Consider first the purposes behind the government counterspeech. Govern-
ment speech intended to correct harmful misinformation or limit its spread is per-
forming a public service that is arguably consistent with the objectives of the First
Amendment. Government speech intended to secure the election of a particular
candidate or party, to denigrate disfavored individuals or groups, to lie or mislead,
or to coerce people into complying with the wishes of public officials lacks any con-

stitutional dimension, if it has any political-moral legitimacy at all.

Government lies are protected speech, as noted, but existing doctrine finds in-
tentions relevant in deciding whether harmful lies can lead to liability.”" A public
official who is telling intentional falsehoods or recklessly disregarding known facts
in responding to an individual’s speech should not stand in the same posture con-

stitutionally as one acting in apparent good faith or relying on apparent facts.

We might also wish to distinguish trying to persuade people to believe the gov-
ernment’s version of reality or adopt its position from trying to persuade people
directly to act upon those beliefs. Persuading people to act is not illegitimate, per
se, but the possibility that it can blur into coercion makes it worthy of greater scru-
tiny. The line between counterspeech and regulation divided the Supreme Court in
the Arizona case. Whichever side was right in that case, it seems fair to say that the
farther the government is from that line, the better. Thus, coercive counterspeech
by someone empowered to make life difficult for its audience—the police depart-

ment, the DA’s office, or the chair of the appropriations committee, say—may be

71 See N.Y. Times Co. v. Sullivan, 376 U.S. 254 (1964).
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viewed differently from the same as similar counterspeech by the public library or

the beautification commission.
B. “Public” vs. “Private” Speech

One complication of placing limits on government speech is that the govern-
ment comprises individuals who have their own free speech rights.” This need to
draw a distinction between speech on the government’s behalf and speech by gov-
ernment officials is well understood in the establishment clause and free exercise
context.”” The government is not allowed to enact policy for religious reasons, but
government officials are allowed to invoke religion in justifying their policy
choices. This line is difficult to draw, but the dual commands of the First Amend-

ment religion clauses require it.

There is no free speech establishment clause, but the best argument against it
sounds more in judicial manageability than in political morality. There is much to
be said for the idea that the First Amendment limits the ability of the government
to use the resources of the state to promote partisan political positions.”* But the
same First Amendment allows government officials to participate in public dis-
course, as the Supreme Court’s public employment cases recognize.” The line be-
tween these contexts may often be blurry. The proximity of government speech to
the private views of its officials should accordingly offer some protection from First
Amendment scrutiny. Thus, a press conference or a public address should not or-
dinarily be viewed in the same light as a customized license plate program or a sub-
sidy scheme. The subsidy context in particular is one in which spending money in

support of speech cannot simply be assimilated to speech.
C. The Availability of Alternatives

The concern with government propaganda is not just that it may be false or
misleading but also that it comes from an official source. Information that carries

the imprimatur of the state may, depending on the context, be more trustworthy

72 See Frederick Schauer, Principles, Institutions, and the First Amendment, 112 HARV. L. REV.
84,100 (1998).

73 See Steven G. Gey, When Is Religious Speech Not “Free Speech”?, 2000 U. ILL. L. REV. 379,
391-92.

74 See Kamenshine, supra note 64; But see Rutan v. Republican Party of Ill., 497 U.S. 62, 103-04
(Scalia, J., dissenting).

75 See Pickering v. Board of Educ., 391 U.S. 563 (1968); Connick v. Myers, 461 U.S. 138 (1983).
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and may be more likely to capture the attention of the media and the broader pub-
lic.”® The response that the marketplace of ideas metaphor offers to speech regula-
tion—more speech and all that—assumes that the state is one participant among
many in that market. But if the market is not a competitive one and the state enjoys
greater market power than others, whether due to its size, its financial resources, or
its coercive power, it undermines the idea that truth is being fairly crowdsourced

rather than dictated from on high.””

Government counterspeech seems essentially unobjectionable if the state must
compete for attention on equal terms with the cacophony of voices present on so-
cial media and elsewhere in the speech environment. The resources at the govern-
ment’s disposal mean the playing field will never quite be level, but there will always
be significant imbalances along this dimension. There may even be circumstances

in which the government’s voice is needed to correct that imbalance.

We cannot say a priori whether the state’s intervention into public discourse is
for good or ill, and we are likely to disagree about it in any event. But if the state’s
voice is the only one present, or one of just a few, we have little reason to think First
Amendment values are being well served. The idea that one factor in free speech
analysis should be the availability of “alternative channels for communication” is
of course familiar to First Amendment law as one step in the “time, place, or man-
ner” test.”® Using a similar test to inform when we should be skeptical that govern-
ment speech is consistent with the First Amendment makes sense for similar rea-

sons.”
D. Transparency

Government propaganda can be overt or covert. We should prefer the former.
Gia Lee has descried instances of the federal government surreptitiously reviewing

the scripts of broadcast television shows for suitably anti-drug messages or running

76 See Norton, supra note 36, at 594-95; Gia B. Lee, Persuasion, Transparency, and Government
Speech, 56 HASTINGS L.J. 983, 1001 (2005).

77 See Shiffrin, supra note 35, at 607.
78 See Ward v. Rock Against Racism, 491 U.S. 781,791 (1989).

79 See Blocher, supra note 10, at 755-59.
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literal fake news programs on local television stations produced, without attribu-
tion, by government agencies.* As Lee notes, obscuring the source of speech un-
dermines the means by which humans process it and evaluate its truth or reasona-
bleness.® When the government conceals its own role in promoting particular mes-

sages, it undermines the ability of citizens to hold it accountable.®

The United States, of course, enjoys a venerable tradition of anonymous
speech, from Thomas Paine’s Common Sense to the Federalist Papers to the Con-
stitution itself, whose authorship was unknown at the time it was published. Ano-
nymity can protect unpopular speakers or whistleblowers from abuse or retaliation
and can promote reasoned evaluation of the content of speech free from the bias
that knowledge of the speaker can sometimes produce.®® These rationales carry less
force and are sometimes outright counterproductive in the context of government
speech. As Lee writes, “[i]n some respects, it is precisely against society’s interest

to insulate government speech from retaliation.”

As strong as the First Amendment’s speech protections are, the Supreme Court
has held disclosure requirements to a less demanding standard than strict scru-
tiny.* Given the strong democracy-enhancing reasons for government transpar-
ency in this context, government efforts at anonymity or misdirection in expressing

counterspeech should be viewed skeptically.
E. Elections
Elections are special. They are our central channels of political change.® If the
First Amendment imposes any limit on government speech, it must bar the gov-

ernment from specifically directing public resources toward the election campaigns

of favored candidates.®” As Thomas Emerson has said, “[i]t is not the function of

80 See Lee, supra note 76, at 983.

81 See id. at 1009.

82 Id. at 1019.

8 See McIntyre v. Ohio Elections Comm’n, 514 U.S. 334 (1995); Lee, supra note 76, at 1025.
84 Lee, supra note 76, at 1026.

85 See Citizens United v. FEC, 558 U.S. 310, 366-67 (2010).

86 See United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938); JOHN HART ELY,
DEMOCRACY AND DISTRUST (1980).

87 See Shiffrin, supra note 35, at 588.
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government to get itself reelected.”®® Either the First Amendment prevents the gov-
ernment from speaking in this way or it does not prevent the government from
speaking at all. One senses that this norm underlays the Court’s decision in the Ar-
izona public financing case. The Arizona law did not merely increase the public
resources available to particular candidates; it did so in direct response to the First
Amendment activities of their electoral competitors. The Court somehow did not
see the case as implicating government speech perhaps because directing speech in
what the Court viewed as a politically discriminatory manner felt so clearly out of

bounds.

It is conceivable to locate this norm somewhere other than the First Amend-
ment. Under the equal protection clause, government discrimination solely based
on the partisan identity of recipients of state funding would presumably be arbitrary
and therefore illegal.* The potential for other constitutional homes for this kind of
anti-discrimination norm overdetermines the illegality of partisan government
speech but does not completely answer the concern. In Wooley v. Maynard, the
Supreme Court held that drivers with ideological objections must be permitted to
cover up the “Live Free or Die” language on New Hampshire’s license plates.”® Had
the plates read “Vote Democrat or Die,” they should have been disallowed on their
face, for the same reason the federal government should not be allowed to project
the GOP’s elephant logo onto the Capitol dome. The problem would be less that
someone’s equal protection rights were offended than that the government would
be using its power and privilege to distort the electoral speech environment. This
would “abridg[e] the freedom of speech” even in the absence of a cognizable equal
protection injury.

Of course, government speech inescapably may distort the speech environment
in other contexts as well.”" And even in the electoral context, we might believe the

government is sometimes justified in its “distortion.” In the Arizona case, for ex-

88 THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 699 (1970).

8 See Am. Party of Tex. v. White, 415 U.S. 767, 795 (1974) (striking down a Texas law that
denied minor parties a place on absentee ballots).

%0430 U.S. 705 (1977).

91 See Am. C.L. Union of N.C. v. Tennyson, 815 F.3d 183 (4th Cir.2016) (invoking government
speech doctrine to permit North Carolina to offer a “Choose Life” license plate but not one that

supported abortion rights).
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ample, we might characterize the public finance law as evincing a government pref-
erence for an electoral speech environment that did not overly privilege the inter-
ests of wealthy financiers. The Court said in Buckley that a selective public finance
scheme was permissible insofar as it “use[d] public money to facilitate and enlarge
public discussion and participation in the electoral process, goals vital to a self-gov-

»92

erning people.”®” If this is right, a strong norm against government electoral speech

should be specific to partisan speech or favoritism towards particular candidates.

The majority and the dissenters in the Arizona case could indeed be character-
ized as disagreeing over whether the law at issue fit this description. Writing for the
majority, Chief Justice Roberts pointed to the fact that, as in Davis v. FEC, “‘the
vigorous exercise of the right to use personal funds to finance campaign speech’
leads to ‘advantages for opponents in the competitive context of electoral poli-
tics.””** Justice Kagan’s dissent found it relevant that “[t]he program does not dis-
criminate against any candidate or point of view,”* implying that her position
might be different if it did.

E. “Generality”

Recall Wooley, the New Hampshire license plate case discussed above, in which
the Court held that motorists could obscure the state’s “Live Free or Die” motto.
Above, I suggested that “Vote Democrat or Die” should be impermissible on its
face. What if instead the license plate had said, “Be White or Die,” or “Joshua Smith
of Portsmouth Must Live Free or Die”?

Neither of these cases implicates the electoral process, at least not in the direct
sense of the “Vote Democrat” hypothetical. We might instinctively believe that the
first may give rise to some equal protection issues, but the Supreme Court has been
especially emphatic that racially discriminatory speech is constitutionally pro-

tected.”” The Court has given us little reason to believe that racially discriminatory

92 Buckley v. Valeo, 424 U.S. 1, 92-93 (1976).

93 Ariz. Free Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S. 721, 736 (2011) (quoting
Davis v. FEC, 554 U.S. 724, 739 (2008)).

94 Id. at 756 (Kagan, J., dissenting).
95 See Smith v. Collin, 439 U.S. 916 (1978); R.A.V. v. City of St. Paul, 505 U.S. 377 (1992).
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government speech, absent some nonexpressive injury, receives any less protection

than it would if spoken by a private citizen.*

Still, both these hypotheticals describe acts that should be legally dubious, and
for similar reasons. As a general matter, the government should act impersonally,
especially when its conduct is contemptuous. An emphasis on generality pops up
at several points in the Constitution. For example, Article 1 bans bills of attainder
and ex post facto laws for both states and Congress. As Akhil Reed Amar has ex-
plained, “the basic tripartite structure of the federal government reflected a strong
commitment to the ideal that legislation, at least if punitive, should be general and
prospective. Otherwise, a legislature could simply impose penalties upon political
opponents by name.”?” Designating specific people as criminals or “reverse engi-
neer[ing] an attainder” by retroactively criminalizing conduct that has already oc-
curred upsets a separation of powers logic that assigns adjudication to judges rather

than politicians.®®

Notably, the bill of attainder and ex post facto prohibitions are two of the five
provisions that the original Constitution and Bill of Rights apply identically both to
states and to the federal government. The other three—the ban on titles of nobility,
the due process clauses, and the criminal jury trial guarantees—all touch upon the
generality question in their own ways. Titles of nobility tie the exercise of political
power to a person’s bloodline—who they are—rather than their actions. The due
process clauses ensure that life, liberty, and property are not deprived arbitrarily, as
through personal vendettas, without evidence of actual wrongdoing. And jury trials
appeal to the sense of the community in part to ensure that people are punished
only in ways that could be applied broadly to all.

These constitutional norms do not directly constrain government speech, but
they fortify the republican notion that the government should act on the basis of

ideas and evidence, rather than identity. Discriminating againsta particular speaker

% But see Shaw v. Reno, 509 U.S. 630 (1993) (recognizing racial gerrymandering as a constitu-
tional harm to individual plaintiffs); Richard H. Pildes & Richard G. Niemi, Expressive Harms, “Bi-
zarre Districts,” and Voting Rights: Evaluating Election-District Appearances After Shaw v. Reno, 92
MicH. L. REV. 483 (1993).

97 AKHIL REED AMAR, AMERICA’S CONSTITUTION 124 (2005).

98 Id. at 125.
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because of the ideas they have expressed is qualitatively different from discriminat-
ing against them because of who they or their parents are. The closest the existing
case law gets to this idea may be in the cases governing the power of political parties
to exclude members. The Supreme Court has held that political parties, though
quasi-private, lack the constitutional power to exclude members on the basis of race
or status as clergy.®” But parties have been read to have associational rights that per-
mit them to exclude nonmembers from participating in their primary elections and
to impose ideological litmus tests on party members and candidates.'* It’s hard to
make sense of these cases without understanding a party’s ideological commit-
ments to be a constitutionally distinct and privileged subset of its other associa-

tional preferences, which are fair game for judicial scrutiny.

The distinction between the government denigrating individuals or groups
based on their status versus their beliefs or actions gets at a deeper concern about
the duties the government owes its citizens. The First Amendment’s putative re-
quirement, from Holmes’ pen, that the government must respond to ideas with
ideas rests on the premise that we have a shared and therefore commensurable vo-
cabulary for exchanging views about the world. Responding to an idea with an ad
hominem upsets this premise. Jeremy Waldron has written of the “public good of
inclusiveness that our society sponsors and that it is committed to.”*** The for-
mation of democratic culture in which we all have a right to participate suffers when
the state marshals its resources so as to undermine or throw in question the free
and equal citizenship of individuals or identity groups.'® The instances in which
this happens through the exercise of government speech may not be per se uncon-

stitutional, but they are reason for pause and conscientious assessment.

9 See Smith v. Allwright, 321 U.S. 649 (1944); Terry v. Adams, 345 U.S. 461 (1953); McDaniel
v. Paty, 435 U.S. 618 (1978).

100 See Cal. Democratic Party v. Jones, 530 U.S. 567 (2000); Duke v. Massey, 87 F.3d 1226 (11th
Cir. 1996).

101 JEREMY WALDRON, THE HARM IN HATE SPEECH 4 (2012).

102 See Robert Post, Participatory Democracy and Free Speech, 97 VA. L. REV. 477, 483 (2011);
Stephen Gardbaum, Liberalism, Autonomy, and Moral Conflict, 48 STAN. L. REV. 385, 398 (1996)
(“[T]he state is special because it cannot purport to act nonauthoritatively. A way of life that the
state endorses and promotes, even through symbolic or persuasive means, is an ‘authorized’ way of
life.”).
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As with other factors above, applying a norm of generality poses a challenge to
judicial review, especially when tossed into a complex mélange of crosscutting con-
siderations and judgment calls.'® I am not committed to the view that the “test” of
government counterspeech I have laid out above is judicially manageable. It might
not be. But that does not mean it cannot act as a test of constitutionality. One way
in which it can perform that role is as a supplement to existing doctrinal lines. Mark
Yudof has written, for example, that principles of government nonpartisanship
might be helpful in adjudicating cases implicating existing doctrine such as school
speech and public employee cases.'** Courts can likewise refer to the other factors
noted above to give interpretive guidance in the way of an avoidance canon.'” For
example, in cases in which the Court is deciding whether to shield the government
from liability by invoking the government speech doctrine over factually adjacent
but less permissive doctrines (e.g., public forum, employee speech, or unconstitu-
tional conditions doctrine), the government’s lack of transparency, say, or its selec-
tive targeting of individuals or particular classes could be factors in determining

whether the safe harbor of “government speech” should be made available.

Beyond judges, public officials can refer to these principles as they make judg-
ments consistent with their oaths of office, and citizens can revert to these factors
in their evaluation of officials’ performance.'* The failure of the Supreme Court
even to notice the internal tension in its case law suggests that the norms around
government counterspeech remain immature. The challenges of online governance

will require those norms to grow up fast.
V. IMPLICATIONS

Part II offers a range of hypothetical actions a government might take in re-
sponse to perceived misinformation. Bringing the factors discussed above to bear

upon those hypotheticals yields some tentative conclusions.

It is obviously unproblematic for the government to do no more than to re-
spond to falsehoods with its own version of reality. The legality and appropriateness
of this response constitutes the minimum core of government speech doctrine. It

serves as the edifice upon which much of modern First Amendment law is built.

103 See Shiffrin, supra note 35, at 602-03.
104 See Yudof, supra note 14, at 873-74.
105 See id.

106 See U.S. CONST. art. VI, cl. 3.
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The principles offered above suggest some limits, however, on the aggressive-
ness with which the government may respond to misinformation. For example, if
it relies selectively on other users to promote content, that information should not
be a state secret; for good measure, the state might offer a publicly accessible data-
base where it catalogs its online activity, including its efforts at strategic amplifica-
tion. At a minimum, such information should be available via the Freedom of In-
formation Act and state analogs. Likewise, transparency principles suggest that any
government-funded media organization disclose its funding relationship when it
reports stories that are conspicuously favorable to the government’s account of

events.

Principles of generality demand that the government make its case without ad
hominem attacks or racial appeals. The government can argue that content is mis-
information, but it should not call someone aliar. This difference matters. The gov-
ernment should also not be selective in the users or speakers it targets for counter-
speech. Anyone posting analogous content with analogous reach should receive

analogous treatment.

Were the government to create some public infrastructure for hosting online
content, courts would likely be skeptical about whether it could engage in viewpoint
discrimination. In cases involving the efforts of public officials to block users from
government-controlled platforms, courts have generally held that, to the degree
these were indeed public forums, first-order First Amendment principles would
apply.'”” Other cases point in a different direction. The Supreme Court has, for ex-
ample, permitted the Texas Department of Motor Vehicles to discriminate based
on viewpoint in selecting customized license plates, on the ground that license plate
logos are government speech. A public internet platform could perhaps be suffi-
ciently branded and curated to likewise qualify and therefore be empowered to re-
move misinformation, but there’s no telling.'”® Heightened transparency around
the rules of such a platform would offer some assurance that the government was
not acting arbitrarily. Outsourcing moderation to a structurally independent body

or agency might offer further assurance.

107 See Knight First Amend. Inst. v. Trump, 928 F.3d 226 (2d Cir. 2019); Davison v. Randall,
912 F.3d 666 (4th Cir. 2019); Campbell v. Reisch, 986 F.3d 822 (8th Cir. 2021).

108 See Greene, supra note 40.
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First Amendment discourse no longer may avoid these questions. The misin-
formation crisis has gotten away from us, beyond the reach of purely private inno-
vation. We are right to be wary of the government’s footprint in this space, but we

should be at least as wary of the government staying out of it.
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